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Binding Over—Competency of Spouses 


In our article at p. 375, ante, we dis- 
cussed the question whether husband 
or wife could give evidence against the 
other in proceedings taken with the 
object of having the defendant bound 
over to keep the peace and to be of 
good behaviour, and we concluded by 
stating we considered the matter to be 
in doubt, but we inclined to the opinion 
that husband and wife were not com- 
petent to give evidence against each 
other. 


We are indebted to Mr. G. S. Wilkin- 
son, clerk to the Dudley justices, for 
calling our attention to a note in the 
Modern Law Review of July, 1951, 
p. 341 by Professor O. M. Stone, dis- 
cussing the case of R. v. Yeo [1951] 
1 All E.R. 64. Mr. Wilkinson suggests 
that as Professor Stone, after referring 
to Hawkins Pleas of the Crown, R. v. 
Mary Mead (1 Burr 542) and the dis- 
senting judgment of Lush, J. in D.P.P. 
v. Blady (1912) 76 J.P. 143, reached the 
conclusion that a wife can give 
evidence in binding over proceedings 
against her husband, there might be 
ground for reconsidering the point. 


Readers may be glad to consult the 
article in question and form their own 
opinions. Only a decision of the High 
Court can settle the matter. 


Revoking Consent to Summary Trial 

Under s. 19 of the Magistrates’ 
Courts Act, 1952, a magistrates’ court 
may decide to give the defendant the 
choice of summary trial or trial by jury 
“at any time during the inquiry.” If 
the defendant consents to be tried sum- 
marily, can he at a later stage revoke 
his choice and can the court allow this 
and proceed as examining justices with 
a view to committal for trial ? 


Section 24 of the Act provides that, 
with an exception not relevant here “a 
magistrates’ court, having begun to try 
an information for any _ indictable 
offence summarily shall not thereafter 
proceed to inquire into the information 
as examining justices.” One opinion, 
held fairly widely, was that the court 
had begun to try the information as 
soon as it had assumed summary juris- 
diction and taken a plea. 

The question has now been decided 
by the Divisional Court in Regina v. 


Craske, ex parte Commissioner of 
Police for Metropolis (The Times, July 
3). The respondent was a metropolitan 
stipendiary magistrate, before whom a 
man was charged with receiving stolen 
property. He was told of his right to 
be tried by jury, he elected to be tried 
summarily, and pleaded not guilty. The 
magistrate did not proceed at once to 
the hearing but adjourned the case. At 
the adjourned hearing the accused asked 
leave to withdraw his election and to be 
tried by a jury. The magistrate agreed. 
The Commissioner of Police applied 
for an order prohibiting the magistrate 
from proceeding further as examining 
justice and for an order of mandamus 
to proceed with the summary trial. 

The Lord Chief Justice, after refer- 
ring to the relevant sections, said that 
he could not think that Parliament 
meant to create wholly different cir- 
cumstances in magistrates’ courts from 
those existing in courts of Assize. There 
a prisoner who had been brought up 
for trial and had had the indictment 
read was constantly allowed to with- 
draw his plea. The trial at Assizes did 
not begin until the prisoner was put in 
charge of the jury. If it had been in- 
tended that in magistrates’ courts a 
plea or election once given could never 
be withdrawn the section would have 
been worded differently. He did not 
think that one should deprive a person 
of his right to go for trial if he wanted 
to. He did not think that the court 
could say here that the magistrate had 
begun to try the case because the elec- 
tion had been taken and the plea. He 
was content to rely upon the words of 
s. 24. It did not apply except where 
magistrates had begun to try the case 
in the sense of taking the evidence. 
The motions should be discharged. 

Devlin, J., agreeing, said he found 
some difficulty in deciding when the 
trial began, but asked, was there any 
reason why a magistrate should not 
allow an accused to change his elec- 
tion if he so desired? He found 
nothing in s. 19 to deprive a magistrate 
of the right so to act in the interests 
of justice. 

The important principle involved 
seems to be that it needs the clearest 
possible language in a statute to deprive 
an accused person of a right to trial by 
jury. 
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Binding Over Witness Conditionally 

Twice during the Bristol Assizes 
Streatfeild, J., called attention to the 
waste of public time and money through 
failure to exercise the power of exam- 
ining magistrates to bind over wit- 
nesses conditionally. In one case, 
according to The Western Daily Press, 
a police officer travelled from Fal- 
mouth in order to prove some photo- 
graphs, and in the other case an officer 
travelled from Devizes for a similar 
purpose. In the latter case the police 
officer’s evidence lasted a minute and a 
half. 

The defendant is at no disadvantage 
if the procedure of conditional binding 
over is followed. By s. 5 of the Mag- 
istrates’ Courts Act, 1952, it is provided 
that the magistrates will have regard to 
any representations made by either the 
prosecutor or the defendant on the 
question, and also that the defendant 
shall be told how he can obtain the 
attendance of the witness if subse- 
quently he so desires. The reason for 
treating a witness as one who is not 
likely to be needed at the trial may be 
an admission of guilt by the defendant, 
some statement by him that makes it 
obvious that the evidence of that wit- 
ness is undisputed, or the fact that the 
witness’s evidence is merely formal. 
Proof of documents including photo- 
graphs is often formal, but if there is 
any dispute about them that indicates 
the need for the witness to attend for 
cross-examination he will not be bound 
over conditionally. 

Many a witness who has had to 
attend at Assizes or quarter sessions for 
the sole purpose of producing some- 
thing or proving some fact not in dis- 
pute may feel dissatisfied at having had 
to travel some distance and then be 
kept waiting when it seems obvious to 
him that his attendance was unneces- 
sary. In the case of a police officer 
there is also the fact that most forces 
are under strength and men cannot 
easily be spared for unnecessary er- 
rands. The waste of time is more 
important than the waste of money. 


Fair and Impartial Trial 

Every possible effort is made to ensure 
that the members of a jury approach 
their duties with minds free from 
prejudice: that is one reason for the 
contention that examining justices 


should sit in private or that evidence 
should not be reported at that stage. 
There is also the existing power to re- 
move a case from the Assizes or 
quarter sessions at which it would or- 
dinarily be tried and to try it elsewhere 


if it appears that a fair and impartial 
trial cannot otherwise be had. Such 
instances are rare, but arise sometimes 
when a prosecution has aroused wide 
publicity and intense local feeling. 


An unusual incident occurred at the 
Gloucestershire quarter sessions, when 
an American serviceman was charged 
with driving a motor car while under 
the influence of drink. The deputy- 
chairman addressed the jury before 
they were sworn, and referred to the 
fact that a minority of people had some 
feeling against the American govern- 
ment as a consequence of the events of 
last autumn. He asked any member of 
the jury who felt that he could not 
approach the case free from prejudice, 
so as to give the accused a fair trial, to 
say so at once. No member of the jury 
made any reply and the case proceeded. 
The accused was found not guilty, so 
it can be assumed that if any member 
of the jury had any anti-American 
prejudice he was able to dismiss it from 
his mind and to do his duty in accord- 
ance with his oath. 


Selling “ Dangerous ” Cars 

Section 7 of the Road Traffic Act, 
1956, which came into force on Novem- 
ber 1, 1956, strengthened the law which 
seeks to keep unroadworthy cars off the 
roads. It amended s. 8 of the Act of 
1934 and it is now an offence to sell or 
to supply or to offer to sell or to supply 
a motor vehicle or trailer for delivery 
in such a condition that its use on a 
road in that condition would offend 
against s. 3 of the Act of 1930 (faulty 
construction, weight or equipment) 
or against the regulations governing 
brakes, steering gear or tyres or against 
the lighting requirements so that it 
could not be lawfully used on a road 
during the hours of darkness. 


The amendment which dealt with 
brakes and steering gear made it pos- 
sible for a prosecution to be taken 
against a second-hand dealer who sold 
a pre-war car with defective steering 
and brakes for £140. He was fined £15 
and ordered to pay £2 18s. costs. This 
is reported in The Birmingham Post of 
June 19. The defendant is reported as 
saying, when he pleaded guilty to the 
charge, that the buyer brought an ex- 
perienced engineer with him when he 
purchased the car. This afforded no 
defence, however much it may have 
reflected on the examination made of 
the car before it was purchased. It is 
important that courts should discourage 
such sales, when cases are brought be- 
fore them, for there are quite enough 


accidents on the roads without adding 
to the risks with vehicles which are not 
fit to be driven. 


New Nuisance Noises 


Whitsunday was appropriately chosen 
by organizations interested in birds, as 
a day upon which as many observers as 
possible were asked to time the dusk 
and dawn choruses. By a curious co- 
incidence The Times of the day before 
had put on record a new trouble which 
had arisen in some areas famous for 
market gardening and fruit growing: 
this sprang from methods adopted for 
keeping birds away from fruit. There 
was a time when farmers could rely on 
local boys to run about and make un- 
pleasant noises, when the birds had 
learnt that the old-fashioned scarecrow 
was quite harmless. Boys are, however, 
an extinct animal, at any rate that 
species which would get out of bed 
early in the morning for the sake of a 
few pence. Their place is said to have 
been taken by an apparatus described 
as resembling a trench mortar. This 
produces a bang which will frighten all 
birds over an area of 200 acres, and 
it is set off by mechanical or electrical 
means. It seems that the things are 
cheap to run, for many fruit growers 
leave them running continuously by 
night as well as by day. We had already 
been asked whether this practice was a 
nuisance within the meaning of the 
Public Health Act, 1936, and had been 
obliged to advise that it was not. 
Plainly it must be a grave nuisance in 
the ordinary meaning of that word and, 
if proceedings were taken by neigh- 
bours for injunction, we do not think 
the court would pay much attention to 
the argument which has been put for- 
ward by some users of the apparatus, 
that neighbours whose sleep is ruined 
by it are no worse off than if they lived 
beside a road carrying all night lorry 
traffic. 

The practical remedy is simple; if 
the victims joined together and went to 
the High Court, the remedy would al- 
most certainly be adopted even before 
the case came into the list. Failure to 
adopt it is due to selfishness and noth- 
ing else. Fruit eating birds do not feed 
in darkness; the apparatus could be 
mechanically switched on in time to 
spoil their breakfast, and off again 
when they had gone to roost, which is 
the relevance to this legal topic of the 
Pentecostal researches into heavenly 
voices, mentioned at the beginning of 
this note. 
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Contributions in Lieu of Rates on 
Police Properties 

Properties occupied for police pur- 
poses are regarded as being in the occu- 
pation of the Crown and therefore 
exempt from rates, but s. 10 of the Rat- 
ing and Valuation (Miscellaneous Pro- 
visions) Act, 1955, enabled police auth- 
orities if they so desired to make 
contributions in lieu of rates on such 
properties. Home Office Circular 202/ 
1955 refers to s. 10 and states: 


“For the purpose of calculating the 
police grant payable in respect of 
1956-57 and any subsequent years, it 
will be necessary for the premises to be 
surveyed in order to determine the 
value on which police grant will be 
based. For this purpose the Secretary 
of State has decided to use the services 
of the Treasury Valuer. This is in 
accordance with long established Gov- 
ernment policy with regard to the 
valuation of properties occupied for the 
purpose of the Crown... .” 


The County Councils Association and 
the Association of Municipal Corpora- 
tions both objected to the continuance 
of this practice which, they considered, 
has no validity now that the work of 
valuation is conducted by the Inland 
Revenue and not, as formerly, by the 
local authorities. The representations 
of the associations had no effect, how- 
ever, and we have wondered why. 
Could it be because there is lack of 
confidence in the work of the Inland 
Revenue valuers ? 


We cannot say, but we do know that 
there are some remarkable variations 
throughout the country in present de- 
cisions as to rateability. For example, 
it is common to find, particularly in the 
more rural parts of county areas, resi- 
dential premises combined with an 
Office: in some areas these are regarded 
as rateable while in others, almost 
equally numerous, they are not. In 
some but not all of these cases, where 
the residential accommodation is rated 
the offices are not. Similar variations 
apply to garages which are either part 
of other police premises (whether struc- 
turally separate or not) or entirely sep- 
arate. Most police houses where the 
officer has no prescribed duty to do on 
the premises are classed as rateable but 
even in this case there are some in- 
stances where such houses are not rated. 


All this is most unsatisfactory. We 
do not place all blame on the shoulders 
of the Inland Revenue officials because 
the present state of affairs was inherited 
from the former valuation authorities. 
Nevertheless, if the present valuers are 


to justify the claims which brought 
them into existence, steps must quickly 
be taken to remove anomalies of this 
kind. 


Smoking and Lung Cancer 


The statement by the Parliamentary 
Secretary to the Ministry of Health on 
the views of the Medical Research 
Council as to the relation of smoking to 
lung cancer naturally received promin- 
ance in the public press. While not 
wishing to minimize the seriousness of 
the statement it is only fair to point out 
that the last word has not been said on 
the subject. The Council are at present 
supporting an extensive programme of 
work designed to discover the way 
in which tobacco smoke exerts its effect 
and the relative importance of other 
factors, such as atmospheric pollution, 
which may also play a part in the 
causation of lung cancer. On one 
matter, however, there is general agree- 
ment. There should be less cigarette 
smoking by juveniles. This is probably 
due to a large extent to the excessive 
amount of spending money which many 
of them have. In this campaign teach- 
ers, and young teachers by their ex- 
ample, can play their part. Youth clubs 
can help, but primarily it should be 
the parents’ responsibility. Apparently, 
however, some modern parents encour- 
age their older children to smoke or at 
any rate do nothing to persuade them 
from doing so. 


The police have also a responsibility 
in this matter. We do not know to 
what extent action is taken to enforce 
the provisions of the Children and 
Young Persons Act, which make it an 
offence to sell tobacco to any person 
who is apparently under the age of 16 
years. Another useful provision is that 
whereby automatic machines for the 
sale of cigarettes can be banned from 
premises used extensively by juveniles. 
The most effective way to deal with 
these offences is by the police exercis- 
ing their right to seize cigarettes in the 
possession of any person under the age 
of 16. When children legislation is next 
under consideration the Home Office 
might well reconsider the present statu- 
tory provisions in the light of experi- 
ence in the courts and Parliament 
might consider the further step of rais- 
ing the prohibitory age to 17 or even 
to 18. 


Turning to the difficult question of 
protecting adults, and especially those 
under middle age, by helping them to 
protect themselves there are various 
forms of air poilution from tobacco 
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smoke which could easily be avoided. 
It is anomalous, for instance, that this 
is one of the few countries where smok- 
ing is allowed in theatres and cinemas. 
This is a matter on which local author- 
ities can take action under their present 
powers. Prohibition would be unpopu- 
lar with some smokers but not, we are 
sure, with the majority of theatre and 
cinema attenders. In those countries 
abroad, where prohibition is enforced, 
there is an interval in which a smoker 
can have a smoke just as anyone who 
wants a drink in a theatre must go to 
the bar in an interval. If, however, 
action of this kind is to be taken, it 
should be done by Parliament for the 
whole country. This would have been 
easier a few years ago, when it should 
have been done on general health 
grounds, than now when there seems 
to be risk of a slump in the theatre 
and the cinema due, it is said, to the 
effect of television. Smoking in railway 
carriages is, however, a different matter. 
There should be more non-smoking 
carriages on trains. Some light smok- 
ers object to travelling in a smoking 
carriage because of the nuisance caused 
by inconsiderate heavy pipe smokers. 
If there were more non-smoking car- 
riages it would not be a hardship to 
even the most inveterate smoker if he 
could not find a smoking carriage and 
had to have a rest from smoking during 
the journey. In any case he could go 
into the corridor for a smoke. 


Is it right to put the responsibility 
for publicity on the local authorities 
merely because the statutory responsi- 
bility for health education rests on 
them, largely, it is admitted, under 
the guidance of the Central Council for 
Health Education? Unless the Gov- 
ernment is prepared to take more 
definite action some unkind critics will 
suggest that the Chancellor is worried 
about a possible big drop in tobacco 
taxation. Ninety per cent. of the yield 
relates to cigarettes. As apparently pipe 
and cigar smokers are running less risk 
the tax on tobacco so used might be 
reduced. Many of our older readers 
would no doubt like to go back to their 
old habit of smoking cigars if they were 
cheaper. 

Whatever may be said about smoking 
we must not lose sight of other factors 
such as air pollution generally. In this, 
local authorities have an important part 
to play by the establishment of smoke 
control areas and by other measures 
made possible by the Clean Air Act. 
But only about 30 authorities have, so 
far, made proposals to the Minister for 
the establishment of such areas. 
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MAINTENANCE OF CHILDREN NOT LEGITIMATED 
BY SUBSEQUENT MARRIAGE 


[CONTRIBUTED] 


It is proposed to consider in this article what remedies are 
open to a married woman for the maintenance of a child 
which was born to her and her husband prior to their 
marriage in circumstances which precludes its legitimation by 
their subsequent marriage. The Legitimacy Act, 1926, s. 1 
(1), provides that, where the parents of an illegitimate person 
marry, the marriage shall render that person legitimate from 
the date of the marriage, but s. 1 (2) goes on to say that the 
Act shall not legitimate a person whose father or mother was 
married to a third person when the illegitimate person was 
born. A child born under such circumstances as are mentioned 
in s. 1 (2) therefore remains illegitimate and it is with such a 
child that this article is concerned. 


Remedies in the Divorce Court 


When unhappy differences have caused the mother to be 
apart from her husband (the father) and she has the child 
with her, the possibility of legal aid and a higher amount of 
maintenance will no doubt lead her to consider first her 
remedies in the Divorce Division of the High Court. If she 
can establish the grounds for a divorce given in the Matri- 
monial Causes Act, 1950, s. 1, against her husband, she can 
sue for a divorce. The common grounds are his adultery or 
his cruelty to her or his desertion for at least three years 
immediately preceding the start of the proceedings. Three 
years must have elapsed (save in circumstances here irrelevant) 
since the marriage, however, before a petition for divorce can 
be presented. Alternatively, she can seek a judicial separation 
from him in the High Court under s. 14 of the Act on the 
same grounds without waiting three years (although if her 
ground is desertion, that desertion must have continued for 
three years). By s. 26 (1) in any proceedings for divorce, 
nullity or judicial separation, the court may make provision 
for the custody and maintenance of “the children the 
marriage of whose parents is the subject of the proceedings.” 
The House of Lords held in Galloway v. Galloway [1955] 3 
All E.R. 429 that the jurisdiction of the court under s. 26 (1) 
extends to an illegitimate child born of parents in circum- 
stances precluding its legitimation by subsequent marriage, so 
that the mother can be awarded custody of, and maintenance 
for it. It is thus plain that, if a wife can establish grounds for 
a divorce, nullity or judicial separation, she can obtain in the 
Divorce Court maintenance for such child and, a fortiori, for 
a child legitimated by her marriage. 


The Matrimonial Causes Act, 1950, s. 23, allows a wife, 
whose husband has been guilty of neglect, to maintain her “ or 
the infant children of the marriage,” to seek an order in the 
Divorce Court that her husband do “make to her such 
periodical payments as may be just.” Such order is enforce- 
able as an order for alimony in proceedings for judicial 
separation but it does not appear to amount to a judicial 
separation. Whether the wife can claim maintenance from her 
husband pursuant to s. 26 expressly for their illegitimate child 
in proceedings under s. 23 is not clear and appears doubtful ; 
however, as the court can order such payments to the wife 
under s. 23 “as may be just,” it is submitted that sums 
adequate to maintain her and the child could be ordered to be 
paid to her alone for it would be “ just” to take the child’s 
dependence into account when fixing her alimony. In view 


of the use of the term “ children of the marriage” in s. 23, 
it is doubtful if she could succeed in proceedings under that 
section if she proved only neglect to maintain a child who 
had not been legitimated (see infra). 


The Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949 

The wife, however, may be minded to take proceedings in 
a magistrates’ court because her husband’s desertion has not 
lasted three years or for other good and sufficient reasons. 
Provided she establishes that he has committed a matrimonial 
offence for which she may obtain an order under the above- 
named Acts, she can obtain custody of, and maintenance for 
herself and “ any children of the marriage ” (Summary Juris- 
diction (Married Women) Act, 1895, s. 4, as extended). Such 
children include children legitimated by the subsegent 
marriage of their parents (C. v. C. [1947] 2 All E.R. 50; 111 
J.P. 442). It seems doubtful, however, if the term “ children 
of the marriage” includes children not legitimated by the 
marriage. In Re Wicks’ Marriage Settlement Public Trustee v. 
Wicks (109 L.J., Ch. 163) it was held, on the construction of a 
settlement, that a child legitimated by subsequent marriage 
was not “a child of the marriage.” This case was distin- 
guished and not followed in C. v. C. (supra), but it serves as 
an obstacle to an argument that a child not legitimated by 
marriage is “a child of the marriage” under s. 4 of the Act 
of 1895. It will have been noted, of course, that the term in 
s. 4 is not the same as that in s. 26 of the Matrimonial Causes 
Act, 1950, viz., “children the marriage of whose parents is 
the subject of the proceedings,” and in Packer v. Packer 
[1953] 2 All E.R. 127, a case under s. 26, Denning, L.J., said 
that the term “ children of the marriage ” is the accepted way 
of denoting legitimate children. This remark was “ obiter” 
but it serves as a further obstacle to an argument in favour 
of awarding maintenance under the Act of 1895 for a child 
who has not been legitimated. 


In Galloway v. Galloway, supra, it was agreed that the term 
“child” in a statute normally means a legitimate one and 
Lord Oaksey, while holding that in s. 26 the term did include 
an illegitimate one, expressly said that such a child was not 
a “child of the marriage.” He was not, it is true, considering 
s. 4 of the Act of 1895 at the time. Nevertheless, it can be 
stated with confidence that there is no case in the books 
holding that such a child can be “a child of the marriage” 
under s. 4 and a wife who sought to argue the contrary would 
encounter authoritative opinions against her, although she 
could say that the point had never been expressly decided. 


It is submitted, however, that the court could properly take 
the child’s dependence into account when fixing the amount 
payable to her for her use. 


The Guardianship of Infants Acts, 1886 and 1925 
Proceedings under these Acts may be brought in the Chan- 
cery Division, the county court or a magistrates’ court and the 
wife need not prove any matrimonial offence by her husband. 
It is clear, however, that these Acts do not apply to illegiti- 
mate children (Re C.T. (An Infant); Re I.T. (An Infant) 
[1956] 3 All E.R. 500; 120 J.P. 566). In that case the child’s 
parents were not married to each other but it is difficult to 
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distinguish between circumstances where they are and where 
they are not married, if the child is illegitimate. So long as 
the decision stands, it seems to serve as a barrier to any pro- 
ceedings under the Guardianship of Infants Acts for mainten- 
ance of a child not legitimated by subsequent marriage. 


Affiliation Orders 

If the marriage between the child’s parents has been dis- 
solved or annulled, the mother, being thus a “ single woman ” 
again, can obtain an affiliation order against the father, provi- 
ded that he paid money for the child’s maintenance within 12 
months of its birth and that she has not married again. Cir- 
cumstances bringing in the other periods of limitation men- 
tioned in s. 3 of the Bastardy Laws Amendment Act, 1872, 
or making her a “single woman” notwithstanding her re- 
marriage are too remote to consider. Presumably, however, on 
dissolution of the marriage maintenance for the child would 
have already been awarded in most cases under the Matri- 
monial Causes Act, 1950, s. 26 (see supra). 


If the marriage between the parents is still subsisting, the 
case of Mooney v. Mooney [1952] 2 All E.R. 812; 116 J.P. 
608 stands as an obstacle which must either be by-passed or, 
in the final resort, overthrown, if possible, in the Court of 
Appeal. In that case a child had been born in circumstances 
which precluded its legitimation when Mr. Mooney, its father, 
married its mother. Later, Mrs. Mooney left her husband in 
circumstances which prevented her from obtaining a mainten- 
ance order for desertion and she had no intention of returning 
to him. The High Court held that she was not a “ single 
woman” and could not therefore obtain an affiliation order. 
Lord Goddard, C.J., said that the authorities for holding that 
a married woman could be a “single woman” for the pur- 
poses of s. 3 of the Bastardy Laws Amendment Act, 1872, had 
been summarized in Jones v. Evans [1945] 1 All E.R. 19; 108 
J.P. 170 and he gave some instances in which it had been so 
held. The report continues: 


“Tt is said in the present case that, as the appellant is not 
living with her husband, she falls within the category of 
‘single woman’ on account of a long line of authorities 
dating from 1807. In my opinion, that is not so. No case has 
ever yet gone the length of deciding that a married woman 
can be regarded as a single woman quoad her own husband. 
What has been decided is that a married woman who is not 
living with her husband, who is serving abroad or has deserted 
her, can, quoad a third party, be considered as a ‘single 
woman.’ In a way that is an anomaly, but it was introduced 
because it was thought that that would really do justice and 
be consonant with the spirit of the Bastardy Laws. On the 
other hand, it would be asking the court to take an enormous 
step forward to hold that when a married woman summons 
her husband she can be heard to say that she is a single 
woman. Still more would it be anomalous when the fact that 
she is not living with her husband is not his fault, but her 
fault, he being willing to have her back and support her and 
her child, and she refuses. It seems to me impossible to bring 
this case within the line of authorities which for certain pur- 
poses have allowed a married woman for the purposes of these 
Acts to be considered a single woman, and, for these reasons, 
I think the justices came to a right decision. 


Finnemore, J.: I agree. 
McNair, J.: I agree.” 


The judgment is forthright and unambiguous but it can 
hardly be said that it is “ supported by a wealth of reasoning.” 
It is submitted, with great respect, that the Court of Appeal 
might reach a different conclusion. First, the learned Chief 


Justice admits that it is an anomaly that a woman not living 
with her husband, because he is serving abroad or has deserted 
her, can, quoad a third party, be considered a single woman 
but that the anomaly was introduced to do justice and to be 
consonant with the spirit of the Bastardy Laws. If, quoad 
third parties, she can be a “single woman,” is it any more 
anomalous that she should be in the same position quoad 
her husband ? She is only a “ single woman ” in relation to 
the illegitimate child and not for any other purpose and it is 
difficult to see the reason why any other putative father is 
precluded from saying “She is married to Mr. Mooney and 
therefore is not a single woman” while Mr. Mooney can say 
it. If it “ does justice and is consonant with the spirit of the 
Bastardy Laws” to allow a married woman to obtain an 
affiliation order against a third party, it seems reasonable and 
logical to examine whether justice or injustice would be done 
in allowing her to obtain an order against her husband. As 
pointed-out above, a married woman in Mrs. Mooney’s posi- 
tion will not be able to obtain maintenance for the child under 
any other statute and, even if her husband were the party at 
fault, there would still be many circumstances in which she 
could not get it. It clearly is not justice that, of all the 
women, married and unmarried, in this country with children, 
only those in Mrs. Mooney’s position should be denied a 
remedy and it seems a barren argument to say that, as she 
did not seek an affiliation order as soon as the child was born, 
she must now look to the State for maintenance of the child. 
To deny women remedies against the fathers of illegitimate 
children is certainly not “consonant with the spirit of the 
Bastardy Laws”; it is suggested that the object of those laws 
has always been largely to make the father pay and, above all, 
to keep the child “ off the parish.” The effect of the decision 
in Mooney v. Mooney (supra) is to exempt the father from 
liability to pay and to encourage the mother to seek national 
assistance for it. One may note in passing that, if she does 
seek national assistance for the child, the National Assistance 
Board may obtain an affiliation order against the father, what- 
ever the mother’s status in relation to him, and the order may 
then be varied to allow payments to be made to the mother, 
when assistance ceases (National Assistance Act, 1948, s. 44 
(6); cf. National Assistance Board v. Tugby (1957) 121 J.P. 
149). However, one may think that mothers should be en- 
couraged not to seek national assistance and that those who 
do not are acting more in consonance with the spirit of the 
Bastardy Laws than those who require the expenditure of 
public money to obtain their rights in this roundabout way. 

As regards the argument that Mr. Mooney might be willing 
to have his wife back and support the child and therefore that 
it would be anomalous to make an order against him, this 
must often be the case under the Guardianship of Infants Acts 
with married couples and their legitimate children. Yet, if 
the welfare of the child requires that it should live with the 
mother, the court will grant her the custody notwithstanding 
that the father wants it back and that the mother may be in 
default in some way and even have brought the marriage to 
an end by her adultery (Allen v. Allen [1948] 2 All E.R. 413; 
112 J.P. 355). 


Lastly, it is true that none of the authorities cited in Jones 
v. Evans (supra) declares that a wife may be a “single 
woman ” quoad her husband ; on the other hand, it is believed 
that none of them says that she may not. It is submitted that 
it is no more anomalous to hold that she may be a “ single 
woman ” quoad him, if he is the father of the child not legiti- 
mated by their marriage, than to hold that she is a “ single 
woman ” quoad a third party and that the decision, depriving 
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as it does a number of married women of the right to main- 
tenance of their child, does not do justice nor is it consonant 
with the spirit of the Bastardy Laws. On the moral aspect, 
the decision may be both supported and attacked. It can be 
said that, by encouraging wives in desertion to go back to 
their husbands in order to get maintenance for the child, it 
upholds marriage, which is a matter of good public policy. 
On the other hand, it may serve as a minor discouragement 
of the mothers from marrying at all, if they know their rights 
in relation to the child are so precarious, and the State pre- 
sumably, as a matter of public policy, would wish to en- 
courage wedlock between the parents of an illegitimate child. 


However, even assuming that the Court of Appeal at some 
future date accede to the arguments given above, at the 
present time Mooney v. Mooney (supra) has not been over- 
ruled and the Divisional Court recently, in National Assistance 
Board v. Tugby (supra), expressed the view that a married 
woman was not a “ single woman ” quoad her husband where 
they were apart by mutual consent and he had made a bona 
fide offer to support her and the child if they returned. A 
married woman cannot therefore obtain an affiliation order 
where she is apart from her husband (a) by her own fault or 
(b) by mutual consent but he has made a bona fide offer to 
maintain her and the child. 

It is necessary to consider whether a wife who has been 
deserted by her husband against her will or who is separated 
from him by an order of the court obtained by her is subject 
to like disabilities as those of Mrs. Mooney. If she has ob- 
tained a judicial separation or a separation order, she is in 
the position of a “ feme sole” and is a “ single woman” as 
regards other men for the purposes of s. 4 of the Bastardy 
Laws Amendment Act, 1872 (Boyce v. Cox (1921) 85 J.P. 279). 
Until the provision in the order that she be no longer bound 
to cohabit with her husband is revoked, she may remain away 
from him and property acquired by her after the decree or 
order devolves, on her death intestate, as if he were already 
dead. It might be that on those grounds and on the ground 
that she is not in default, the High Court would distinguish 
Mooney v. Mooney (supra), and hold the wife to be a “ single 
woman ” quoad her husband. See 117 J.P.N. 567. 

If, however, she has a maintenance order only or no order 
at all, although he was the defaulting party, e.g., by desertion 
or adultery, it is more difficult to distinquish Mooney v. 
Mooney (supra), and to argue that she can, while that decision 
stands, claim to be single quoad her husband. The position 
would seem to be the same where they are apart by mutual 
consent and he has not made a bona fide offer to have her 
and the child back, save that a separation deed seems to have 
the effect of a separation order and those circumstances might 
be distinguishable. 

It is submitted with regret that the effect of Mooney v. 
Mooney (supra), seems to be that a number of men will be 
able to escape their proper obligations and that a number of 
children will not receive adequate sums for maintenance unless 
they are given national assistance. 


Summary: 

The conclusions reached as to the existing law may be sum- 
marized as follows: 

1. The mother of a child not legitimated by her subse- 
quent marriage to the father may obtain maintenance for it 
from him on obtaining a decree of divorce, nullity or judicial 
separation (Galloway v. Galloway, supra) ; 

2. She may, it is submitted, obtain it, as part of the main- 
tenance for herself, if she can show that he has wilfully 


neglected to maintain her, in proceedings in the Divorce Court 
under the Matrimonial Causes Act, 1950, s. 23, but she cannot 
obtain it under s. 23 if he has neglected to maintain that child 
only ; 

3. She cannot obtain maintenance for it under the Sum- 
mary Jurisdiction (Separation and Maintenance) Acts, as it is 
not a “child of the marriage,” but it is submitted that its 
dependence may be taken into account. 


4. She cannot obtain maintenance for it under the Guard- 
ianship of Infants Acts, as those Acts do not apply to illegiti- 
mate children ; 


5. She cannot obtain an affiliation order for it while she is 
apart from her husband by her own fault (Mooney v. Mooney, 
supra) or by consent and he has bona fide offered to have 
her and the child back (National Assistance Board v. Tugby, 
supra) ; 

6. It is indeed doubtful if she can obtain an affiliation 
order against him for it in any circumstances, until their 
marriage is dissolved or annulled. 

Lastly, the wife’s advisers should carefully inquire into the 
husband’s domicile at the time of the birth and of the 
marriage because in certain circumstances the child may have 
been legitimated by foreign law (see Halsbury’s Laws of 
England, 3rd edn., vol. 3, p. 94). 

G.S.W. 


ADDITIONS TO COMMISSIONS 


HANTS. COUNTY 

Jeffrey Steel Baker, Holmdene, Portsdown Hill Road, Farling- 
ton, Portsmouth. 

John Ralph Bannell, 7 Porchester Road, Fareham. 

James Gerald Cawte, 7 Chalfont Crescent, Leigh Park, Havant. 

Lt.-Col. Dennis Montagu Clementi, Stone Court, Burton, Christ- 
church. 

Francis Henry James Collier, Rosemarine, Lunedale Road, 
Dibden Purlieu. 

Capt. John Edward Deighton, Ashley House, Lymington. 

Ernest Henry Gridley, 44 Seafront Estate, Hayling Island. 

Reginald Harold Anstice Knight, Manor Farm, East Cholderton. 

Miss Nancy Rose Kathleen Knox, Forest Lodge, Whitehill, 
Borden. 

Patrick Vincent Lawford, Stocks Farm, Meonstoke. 

Commander Herbert Leopold Rendel, Dolphins, Bishops 
Waltham. 

Mrs. Dorothy Alice Richardson, Longstock Mill, Stockbridge. 

James Henry William Simpson, 43 Orchard Grove, Portchester. 

Mrs. June Angela Lyndon Skeggs, Cardew House, East Street, 
Alresford. 

Mrs. Marie Rose Wyatt, Lothian House, High Street, Fareham. 

Howard William Ayles, 11 Northfield Road, Ringwood. 


NORFOLK COUNTY 
Henry Oswald Brown, 180 Newmarket Road, Norwich. 
George Arthur Coleby, 30 Market Place, East Dereham, Norfolk. 
George Edward Denney, Beck Hall, Starston, Harleston, Norfolk. 
Edgar Dodds, Scarningdale, East Dereham, Norfolk. 
Frederick Charles Fitt, 3 Brandon Road, Watton, Norfolk. 
2 Mrs. Eva Alice Harrison, 5 Churchill Crescent, Fincham, King’s 
ynn. 
Mrs. Margaret Alice Nicholls Lister, Hill House, Methwold, 
Thetford. 
P = sae Alfred Love, Four Wynds, Wheatacre, nr. Beccles, 
uffolk. 
Jesse Scott, Mellowstones, Outwell, Norfolk. 
Stanley Isaac Wegg, 8 Chequers Road, Tharston, Long Stratton, 


Norfolk. 
OXFORD COUNTY 


David Pelham Bickmore, Forest Hill House, Oxford. 

e a. Ivy Margaret de Mussenden, Mulberry Court, Wheatley, 
xford. 
Miss Katharine Ashton Potter, Dore’s Cottage, Ramsden. 
Mrs. Molly Daphne Rose, Sandford Cottage, Bampton, Oxon. 
John Barkley Schuster, Manor Farm, Nether Worton, Oxon. 
Mrs. Elizabeth Phoebe Thomson, Woodperry, Oxford. 
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REVISION OF ELECTORAL BOUNDARIES 


INTRODUCTORY 


Questions of the revision of ward and other boundaries for 
electoral purposes are coming to the fore in many boroughs 
and districts at the present time. 


Before the war a steady number of such proposals was 
formulated, but there was a standstill during the war years. 
As a result there would in any case have been arrears to catch 
up in the ordinary course of development in many areas, but 
the position has become aggravated with big changes in 
numbers and distribution of population, owing to the war and 
post-war conditions. 


The emphasis on the building of houses by local authorities 
since the war has meant that in many areas development has 
taken place by way of comparatively large housing estates and 
this, in turn, has often resulted in a substantial increase in 
population in one or more parts of a borough or district, out 
of proportion to the changes which have taken place in the 
other parts. 

Conditions of this kind are perhaps those most likely to 
give rise to a call for revision of electoral boundaries, particu- 
larly when they are coupled with growing political activities, 
and an awareness by one or other political side that chances 
of increased representation could be secured by an increase in 
the number, or the more equitable division, of councillors in 
the wards and divisions. 


In the majority of areas the strength of feeling which may 
result in a revised scheme is most likely to originate in 
political circles and, once an idea has been clearly mooted 
that revision should be attempted, the clerk of the authority 
is likely to be called upon for advice to the council at an 
early stage, and thenceforth to be actively concerned with the 
whole of the proposals and procedure until revision (or other- 
wise) is finally settled. 


The duties of the clerk in this way may be amongst the 
most difficult of his experience: for the problem is one of 
great importance and, whilst it is so often of marked political 
bias, it is also one which frequently requires to be tackled in 
order to give equitable representation for the electors as a 
body, and there will be many occasions when a clerk, dealing 
with problems of a revision, will have forcibly in his mind 
the words of Lord Caldecote, C.J., in the Finsbury case in 
1944: “The office of town clerk is an important part of the 
machinery of local government. He may be said to stand 
between the borough council and the ratepayers. He is there 
to assist by his advice and action the conduct of public affairs 
in the borough.” 


In any case, the clerk will no doubt keep very clearly in 
his mind the provisions of two paragraphs of the recom- 
mendations of the Joint Negotiating Committee, which nowa- 
days define in formal terms some of the most important 
functions of his office: “He shall not be called upon to 
advise any political group of the council, either as to the 
work of the group or as to the work of the council, neither 
shall he be required to attend any meeting of any political 
group.” 


In many cases the council may no doubt request their 
Officers to prepare draft proposals for a revision. Such draft 
Proposals may or may not commend themselves to the 
council ; they may remain just preliminary drafts which, after 

ssions in committee and council, may lead to generally 


agreed schemes, worked out and carried through satisfactorily. 
When, however, as has been the case in at least some instances 
since the war, the officers’ draft proposals are not of them- 
selves accepted by a majority of the council, but no other 
scheme commends general support, it is likely that such pro- 
posals, provided (as it is hoped will always be the case) they 
have been drawn up dispassionately and without bias, will 
form a most important part of later proceedings: and by very 
reason of their preparation in an unbiased manner they may 
often be favourably regarded by such independent authority 
as may have the duty of reviewing the whole position. 


The essential importance for the clerk and the other officers, 
to steer courses of unbiased neutrality for proposals based 
solely on principles of equitable distribution, is therefore 
apparent. 


REVISION OF WARD BOUNDARIES IN BOROUGHS 
(OR CITIES) 


The legal provisions for the revision of wards in a borough 
outside London are now contained in s. 25 of the Local 
Government Act, 1933, which consolidated (with certain 
amendments) earlier provisions contained in the Municipal 
Corporations Acts, 1882 and 1893, and the Borough Council- 
lors (Alteration of Number) Act, 1925. 


Section 25 (1) 

Division of borough into wards or alteration of number of 
councillors, wards or boundaries. (1) The council of a 
borough may, upon a resolution passed by a majority of the 
whole number of the members of the council, present to His 
Majesty a petition praying for any one or more of the follow- 
ing things: 

(a) the division of the borough into wards ; 

(b) an alteration of the number and of the boundaries of the 
wards ; 

(c) an alteration of the boundaries of the wards ; 

(d) an alteration of the number of councillors of the borough ; 

(e) the holding of a fresh election of councillors or of alder- 
men and councillors following upon any such division or 
alteration. 

A petition presented under this section shall be accompanied 

by a detailed statement prepared by the council of proposals 

intended to give effect to the prayer contained in the petition, 

and a notice stating that the petition has been presented and 

that a copy of the petition and of the proposals accompany- 

ing it are open to inspection at a specified place within the 

borough and shall be published in one or more local news- 

papers circulating in the borough. 


Initiation of Action 

The first point to be noticed, and one of great importance, 
is that the initiative in the matter must be taken by the 
borough (or city) council as such and that, except by a resolu- 
tion passed by a majority of the whole number (e.g. in the 
case of a council of 28 members, by 15 positive votes in 
favour) no action can be taken. It is very desirable that 
from the first stage of even any preliminary report to the 
council this point should be made perfectly clear. As will 
be demonstrated later, once the council have taken a decision 
to alter the wards in the borough the course which the 
alteration ultimately takes may not necessarily be what they 
had in mind when putting forward their proposals, but the 
first decision as to whether any change at all shall be made is 
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theirs. It may be that when by changes of population or 
otherwise the existing distribution of the electorate in relation 
to councillors becomes unfair or unwieldy, public opinion is 
brought to bear on members of the council to press for a 
change: but it must be appreciated beyond doubt that the 
initiative is for them, and under existing legislation there is 
no legal provision for insisting that they start on a revision. 
The terms of the section are in no way mandatory. 


Whilst not detracting from this statement of the legal posi- 
tion, note may be made of a class of case in which pressure 
of a special kind has been brought to bear and resulted in 
the presentation of a petition. It is known that in some cases 
when an urban district has applied for a charter of incorpora- 
tion as a borough an assurance has been sought at the public 
inquiry (possibly as a result of some representation by electors, 
or sometimes through the instigation of the inspector of the 
Ministry conducting the inquiry) that within a certain period 
of time (e.g. three years) the new council will take into con- 
sideration the question of revising the wards and submit a 
petition for the purpose. 

In at least one such case where the petition was delayed 
owing to the war the Home Office reminded the council 
shortly afterwards of their undertaking, and requested action 
on it. No doubt in any such case a borough council would 
consider themselves bound to act accordingly, although, in 
default, it does not appear that legal sanction could be 
applied. 


The Extent of Revision 

Once the council have decided to initiate action under the 
section, it is imperative for them to direct their attention to 
the question which, or how many, of the provisions shown 
under the headings (a)-(e) in the section they wish to include 
in their petition. It has already been emphasized, and will be 
made still more clear later, that once revision is begun the 
ultimate scheme may be different from the council’s proposals. 
but the scheme cannot extend into any of the subject head- 
ings not covered by the council’s petition. 


(a) The division of the borough into wards 


Subject heading (a) clearly applies only where it is desired 
to split a borough for the first time into wards, and nowadays 
will only arise in a comparatively few small towns. 


(b) An alteration of the number and of the boundaries of the 
wards 


Subject heading (5) is likely to be the one most used, and 
in normal circumstances it is one which may give rise to a 
general change of the electoral arrangements in a borough. 
Once the council petition for an increase in the number of 
wards (say from five to six), some boundary alteration is 
automatically involved: as a result the whole issue of the 
number of wards is opened up, and the final scheme may 
prove to result in a wide extent of revision. 


(c) An alteration of the boundaries of the wards 


Subject heading (c) by excluding reference to the number 
of wards shows an important distinction from heading (b). If 
the council desire simply to alter a boundary or boundaries 
they will petition under this subject heading alone, with the 
result that, whilst the ultimate scheme may alter other 
boundaries, it must leave the number of wards unchanged. 


The difficulty of confining a case to subject heading (c) 
becomes apparent, however, in a case where one ward in a 
borough has grown disproportionate in electorate from the 
others, and the council decide that they would wish to divide 
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it into two and leave the other wards alone; by such a pro- 
posal the council essentially increase the number of wards 
and make a new boundary (i.e., the one between the two new 
wards) with a result that they are obliged to petition under 
subject heading (b), and thus open up the whole of their 
electoral scheme to revision. 


(d) An alteration of the number of councillors of the borough 

Subject heading (d), taken alone, is applicable only for an 
alteration of the number of councillors. Suppose, for example, 
that there are in a borough three wards each represented by 
six members, and one other represented by only three, and 
that this last ward has been developed; in such a case it 
might be desirable just to seek to increase the number of 
councillors for that ward to six, so as to put all wards on 
a similar basis, and therefore to petition solely under head- 
ing (d). More generally, however, a petition under this 
subject heading will be added to a petition under subject 
heading (5). 


(e) The holding of a fresh election of councillors or of alder- 
men and councillors following upon any such division or 
alteration. 


Subject heading (e) is an item requiring careful attention, 
and one which should be brought specifically to the notice of 
a council considering a petition. In the case of a scheme for 
a full revision of wards it may sometimes be thought more 
appropriate to have a full complete election after the 
revision, as has been done in at least two large cities (Leeds 
and Carlisle) since the war. On the other hand, if the 
council prefer not to go to this length but feel that at least 
for a period it is desirable to maintain a proportion of their 
existing members, there is no obligation to petition under this 
heading and then, however substantial the revision may be, 
there will be a duty (as explained below) to apportion the 
existing councillors to the new wards. This may not always 
be an easy task, either geographically or to suit members’ 
needs, but it does obviate a complete re-election, and it is 
apparent that it should be made clear to the council that 
they have the choice of policy as between these important 
two alternatives. CPC. 

(To be continued) 


NOTICES 


The next court of quarter sessions for the borough of Southend- 
on-Sea will be held on Monday, July 15, 1957. 

The next court of quarter sessions for the borough of Andover 
will be held on Tuesday, July 16, 1957, at the Guildhall, And- 
over, commencing at 10.45 a.m. 

The next court of quarter sessions for the borough of Newark 
will be held on Wednesday, July 17, 1957, at the Town Hall, 
Newark, commencing at 10.30 a.m. and continuing on Thursday, 
July 18, if necessary. 

The next court of quarter sessions for the borough of Bridg- 
water will be held on Friday, July 19, 1957, at the Court House, 
Northgate, Bridgwater, commencing at 10.30 a.m. 

The next court of quarter sessions for the borough of Guild- 
ford will be held on Saturday, July 20, 1957, at the Guildhall, 
Guildford, commencing at !1 a.m. 





NOTED IN PASSING 


... In as much as the circumstances are unprecedented, the 
order will be unprecedented.” 
(Lindley, L.J., in Montfort v. Marsden (1895) 
1 Ch. 11, at p. 18.) 
per J.P.C. 
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WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Byrne and Devlin, JJ.) 
R. v. MINISTER OF FUEL AND POWER. Ex parte 
WARWICKSHIRE COUNTY COUNCIL 
June 26, 1957 
Town and Country Planning—Exemption from planning per- 
mission—* Operational land ”—Land not already operated on 
by statutory undertaking—Right of statutory undertaking to 
develop—Town and Country Planning Act, 1947 (10 and 11 
Geo. 6, c. 51) s. 119 (1). 

Motion for order of certiorari. 

The Minister of Fuel and Power (now the Minister of Power) 
made a determination that a field on the edge of a large indus- 
trial area on the borders of Birmingham was “ operational land,” 
as defined by s. 119 (1) of the Town and Country Planning Act, 
1947, of the West Midland Gas Board, with the effect that the 
board did not require planning permission to erect a gasification 
plant there. The Warwickshire county council had refused per- 
mission, as they did not desire that the land, which was in their 
Green Belt, should be used for industrial purposes. The Min- 
ister, who stated his reasons at the council’s request, held as a 
matter of law that “ operational land” as defined in s. 119 (1) 
should not be construed as being restricted to land on which a 
statutory undertaker had already obtained power to operate. The 
Minister further held that it should not be construed so as to 
imply the necessity of the particular statutory undertaking con- 
cerned owning contiguous or adjacent land which was used for 
the purpose of its undertaking, since such a construction would 
run counter to the wording of the definition. 

By s. 119 (1): “‘ Operational land,’ in relation to any statutory 
undertakers, means land which is used for the purpose of carry- 
ing on the undertakings of those undertakers and land in which 
an interest is held for that purpose, not being land which, in 
respect of its nature and situation, is comparable rather with 
land in general than with land which is used, or in which interests 
~ held, for the purpose of the carrying on of statutory under- 
takings.” 

Held: that the council’s argument that land could not be 
“operational” unless the statutory undertaking had begun to 
use the land in some way for the purposes of their undertaking 
was unsound; that s. 119 (1) dealt, not merely with land which 
the statutory undertaking had begun to use, but also with land 
which they intended to use in the future; and that the Minister’s 
determination on the first part of the definition was perfectly 
sound. With regard to the latter part of the definition, the in- 
spector who held the inquiry and the Minister had applied the 
right considerations, and the Minister had found as a fact that the 
gas board had an interest in the land for the purpose of their 
undertaking. The application must, therefore, be refused. 

Counsel: Cope Morgan, Q.C. and Kerrigan for the county 
council; The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) 
and Winn, for the Ministry of Fuel and Power and the Minister 
of Local Government; Ramsay Willis, Q.C., and F. A. Stock- 
dale for the gas board. 

Solicitors: Sharpe, Pritchard & Co. for R. M. Willis, Warwick ; 
paewy Solicitor; Sherwood & Co., for A. C. Croadsdell, Birming- 
am. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


CHARTERED INSURANCE INSTITUTE v. CORPORATION 
OF LONDON 
June 19, 1957 
Rating—Relief—Organization not conducted for profit—Main 
objects concerned with advancement of education—Insurance 
institute—Charter—Rating and Valuation (Miscellaneous Pro- 
visions) Act, 1955 (4 and 5 Eliz. 2, c. 9) s. 8 (1) (a). 

Case STATED by the City of London quarter sessions. 

The Chartered Insurance Institute appealed to the City of 
London quarter sessions against a rate made on March 29, 1956, 
by the City of London corporation on the ground that the amount 
of rates charged in respect of the hereditament occupied by the 
Institute exceeded that which was chargeable on the basis that 
8. 8 (1) (a) of the Rating &c. Act, 1955, applied to the institute. 

t subsection provided relief for a “ hereditament occupied for 

© purposes of an organization . . . which is not established or 

conducted for profit and whose main objects are . . . concerned 
with the advancement of . . . education . . .” 





The object set out in cl. 2 (a) of the charter of the institute 
was “to provide and maintain a central organization for the pro- 
motion of efficiency, progress and general development among 
persons engaged or employed in insurance, whether members of 
the institute or not, with a view not only to their own advantage, 
but to rendering the conduct of such business more effective, safe 
and scientific, and securing and justifying the confidence of the 
public and employers by reliable tests and assurances of the com- 
petence and trustworthiness of persons engaged or employed in 
insurance.” 

Quarter sessions found that the work of the institute consisted 
of oral tuition by lectures and classes, the organizing of curricula 
by other bodies for institute members and others, postal tuition, 
and the conduct of examinations; that the whole of the tuition 
service was under a director of education; and that the main 
objects were education in insurance matters. In their judgment 
they had stated that while impressed by the evidence with regard 
to many of the activities which brought the objects of the insti- 
tute very close to the line where it would be entitled to the 
benefit of s. 8 of the 1955 Act, they found it difficult to accept 
the view that the institute came within the section. In their view 
the hereditament was occupied mainly for purposes which could 
not be described as educational in the sense in which they inter- 
preted the word. They did not consider that the charter of the 
institute concluded the matter and they had referred to definitions 
of “education” in the Oxford English Dictionary and Stroud’s 
Judicial Dictionary. They had come to the conclusion that the 
institute was maintained for the purpose specified in cl. 2 (a) 
of the charter with a view to securing the competence of persons 
engaged or employed in insurance and that it was for that 
special purpose that its activities were designed and for which 
they were maintained. They, accordingly, dismissed the appeal 
and the institute appealed to the Divisional Court. 

Held: that the decision must be based on the interpretation of 
the charter; it would be stretching such interpretation beyond 
what was right to say that the main object of the institute was 
education ; the main object was to benefit the profession of insur- 
ance generally and to raise its dignity; and, therefore, it could 
not be held that the institute came within the exemption of 
s. 8 (1), and the appeal must be dismissed. 

Counsel: Rowe, Q.C., and Roots for the appellants; Mustoe, 
Q.C., and G. Graham for the respondents. 

Solicitors: Linklaters & Paines; Comptroller and Solicitor, 
Corporation of London. 

(Reported by T. R. Fitzwalter Butler, Barrister-at-Law.) 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 


HOUSE OF LORDS 
Tuesday, July 2 
NATIONAL HEALTH SERVICE CONTRIBUTIONS BILL—read 2a. 
Thursday, July 4 


LIBERTIES OF THE SUBJECT BILL—read la. 
NATIONAL HEALTH SERVICE CONTRIBUTIONS BILL—read 3a. 


HOUSE OF COMMONS 


Thursday, June 27 
SUPERANNUATION BILL—read 3a. 


Friday, June 28 
LEGITIMATION (RE-REGISTRATION OF BIRTH) BILL—read 3a. 
ADVERTISEMENT (HIRE PURCHASE) BILL—read 3a. 
REPRESENTATION OF THE PEOPLE (AMENDMENT) BILL—read 3a. 


BOOKS AND PAPERS RECEIVED 


Evidence In Criminal Cases. A course of instruction for the 
police. By Frank L. Bunn, O.B.E., Barrister-at-Law. Ex-Chief 
Constable of the City of Stoke-on-Trent. Third edn. London. 
Sweet and Maxwell Ltd., 2 and 3 Chancery Lane, W.C.2. Price 
10s. 6d. 


The Howard Journal. 1957. London. The Howard League for 
Penal Reform. Parliament Mansions, Abbey Orchard Street, 
S.W.1. Price 3s. 


Booklet on County Council Services in Norfolk. 
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MISCELLANEOUS INFORMATION 


COUNTY BOROUGH OF DERBY: CHIEF CONSTABLE’S 
REPORT FOR 1956 

This force has a new chief constable and this is his first report. 
There is an authorized establishment of 238 with an actual 
strength, on December 31, 1956, of 216. In speaking of the seven 
female members of the force the chief constable records that they 
fit admirably into the police service and have the wholehearted 
respect of their male colleagues. 

Recruiting is still not satisfactory. During the year intake 
exceeded wastage by only two, the same as in 1955. The number 
of applications from men wishing to join the force dropped from 
61 to 47, of whom only 13 proved suitable. Owing to the shortage 
of recruits a large percentage of the force have to work a 48-hour 
week. The position is no better so far as the special constabulary 
are concerned, their numbers having dropped during the year 
from 102 to 97. They are thanked for the way they have 
responded to the many calls made upon them. 

A brighter feature is that there is no shortage of applicants to 
join the police cadets, and four more ex-cadets have returned as 
members of the force, bringing the total now serving to 14. 

Regret is expressed that it has not been possible to complete 
any further police houses during the year as there are eight mem- 
bers of the ieee in urgent need of houses, three of whom live a 
considerable distance out of Derby. To a man on night duty, 
having to travel when public transport is possibly not available, 
long journeys from home to duty are an added handicap which 
everyone would wish to remove as soon as possible. 

The recorded crimes showed little change from 1955, the figures 
for the two years being 1,368 and 1,331 respectively, a slight 
increase. The chief constable describes as a disturbing factor the 
increases in the number of cases of dishonest servants, 171 com- 

ared with 132 in 1955. There was also an increase in stealing 
rom shops, 132 against 85. It is suggested that good stock record- 
ing is a sound help in crime prevention and that good shop 
management can do much to prevent stealing from shop counters. 
The comparison is made that in open markets goods have always 
been offered on view to the public, “ but that the personal atten- 
tion of stall holders went a long way to guaranteeing no thefts.” 

Of the 1,368 crimes, 239 were found to have been committed 
by juveniles. The percentage of crime detected was the high 
one of 72.08 per cent., giving a total of 986. Four hundred and 
sixty-one persons were prosecuted in respect of the detected crimes. 
Two hundred and one juveniles were responsible for the 239 cases 
attributed to juveniles. Ninety-eight persons were “ cautioned or 
otherwise dealt with.” 

For non-indictable offences there were 2,147 convictions result- 
ing from 2,280 charges. One thousand three hundred and eighty- 
three persons were prosecuted in respect of traffic offences, and 
562 persons received written cautions, including three pedestrians 
in respect of breaches of s. 14 of the Road Traffic Act, 1956. 

Derby has the same melancholy story to tell about road traffic 
accidents as have so many other places—18 persons killed and 749 
injured. This gives the highest total ever recorded there. Motor- 
cyclists accounted for the largest number of casualties (186 injured 
and four killed). Only 48 of the 190 were wearing crash helmets. 

Prosecutions for drunkenness increased by 49 to 229, but 118 
of these were not resident in Derby. The total number of licensed 
premises is 374, which is a considerable decrease since 1904, when 
the total number of licences was 552. The population must surely 
have been very considerably less in 1904, and it can only be 
assumed that the number of licences was then probably consider- 
ably in excess of the real need. It may be, of course, that they 
were smaller establishments not providing, overall, any more 
accommodation than the present premises, but this is mere sur- 
mise on our part. 


DURHAM PROBATION REPORT 


The volume of work in the Durham county combined proba- 
tion area, as shown in the 1956 report of Mr. W. H. Pearce, 
principal probation officer, reached in that year, a total of 2,534 
persons under supervision, which is the highest number since the 
peak year of 1952. Whilst comparative figures for previous years 
reveal only a slight increase in the use of probation, approxim- 
ately double the number of children was placed under supervision 
after appearing before the juvenile court as being “in need of 
care or protection” or “ beyond control of their parents.” Young 
people of today are certainly not less of a problem than those 


of yesterday. As Major Edwin Thompson, chairman of the pro- 
bation committee, says in a preface to the report: 

“ The illusion that times that are past, were better than those 
that are, has probably pervaded all ages, but it is clear that in 
these days the call for a higher standard of life has penetrated 
down from age to youth and indeed to the mere boy and has 
brought in its train many problems. Speed, movement and variety 
are all modern constituents of happiness. I am sure that the 
Probation Service has discovered that the youth of today is neither 
so easily handled nor so easily moulded, but probably at no 
period in his life does he so sorely need leadership and guidance.” 

Mr. Pearce notes that statistics show that in County Durham 
the percentage use of probation is still less than the national 
average, but it is encouraging to note that some progress has been 
made in that respect in the 14-17 and over 21 groups. On the 
question of social reports by probation officers, he says that very 
few cases are dealt with in the juvenile courts without them, 
extensive use is made of them by courts of Assize and quarter 
sessions and there is an encouraging increase in their use by the 
magistrates’ courts. 

After-care work has produced better results than in previous 
years. As to success in probation work, Mr. Pearce truly observes 
that it would be foolish to suggest that all who complete their 
period of supervision without a further appearance before the 
court have been converted into model citizens. It would be 
equally wrong to conclude that those who fail to respond to 
probation have not benefitted in some way during the period of 
supervision. By way of an experiment, a group meeting was 
arranged for probation officers in the combined area whose ap- 
pointment had not yet been confirmed by the Secretary of State. 
It was felt that these officers would benefit from meeting together 
regularly for discussion on all matters relating to their work 
during their first year of service. This initial meeting was thought 
to have been well worth while and it is, therefore, intended to 
hold similar group meetings for these officers during next year. 


COUNTY BOROUGH OF TYNEMOUTH: 
CHIEF CONSTABLE’S REPORT FOR 1956 


Eleven recruits were appointed during the year, and there were 
five losses by retirement and resignation, and this brought the 
actual strength, on December 31, to 125, only four less than the 
authorized establishment of 129. 

The special constabulary, with an actual strength of 141, were 
more numerous than their regular colleagues. They gave valuable 
assistance whenever asked to do so and, in particular, they did 
duty at the municipal election and did beat duty in company with 
regular officers. 

The crime figures showed an overall decrease, compared with 
1955, of 83, but there was an increase of 45 in the number of 
breaking offences. The chief constable appeals to the public to 
make their houses and shops secure before leaving them, and not 
to leave any considerable sums of money in unoccupied premises. 
The “ breaker ” dislikes two things—one being to have great diffi- 
culty in forcing his way in, and the other to find, on entry, that 
there is no ready money to be found. Cash is all profit to him, 
but other things which he steals have to be converted into cash 
at prices which receivers are prepared to pay. 

The 1956 total was 662, and although this was the best figure 
since 1951 it is more than double the figure of 303 for 1938. A 
further 115 complaints proved, on investigation, to be “ no crime 
and the majority of these concerned the taking of cycles for joy- 
riding. It is time that this was made an offence so that efforts 
can be made to discourage the practice by suitable fines and other 
punishments. ’ 

Two hundred and twenty-nine persons, including 79 juveniles, 
were prosecuted for indictable offences. This is 45 fewer than the 
total for 1955, 38 of the decrease being accounted for by the drop 
in the number of juveniles proceeded against. Of the 79 juveniles, 
28 committed breaking offences. : 

The number of persons proceeded against for non-indictable 
offences was 1,114 (juveniles 120). 180 adults and 100 juveniles 
were cautioned for various minor offences, a tutal of 170 fewer 
than in 1955. 

The borough has a comparatively high rate of drunkenness, 
3.15 per 1,000 inhabitants. Figures are given for nine towns, am 
of these only Newcastle, with 3.89 has a higher rate. Scarborough’s 
is the lowest of those given: .84. The total number of prosecu- 
tions in Tynemouth in 1956 was 211, the highest figure except that 





an ef be 6 2h oh oe a 


aot tf: eA. 


ay 


aa af 





CXxI JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JULY 13, 1957 450 


for 1951 (212) in the years 1937 to 1956 inclusive. There was, 
however, a welcome reduction from 21 to 10 in the number of 
prosecutions for driving, or being in charge of, motor vehicles 
while under the influence of drink. 

The report devotes 11 pages out of 31 to particulars about road 
accidents. There were a total of 626 accidents during the year, 
204 of which led to death or injury. Of the three killed all were 
pedestrians. Of those seriously injured (83) 27 were pedestrians, 
18 pedal cyclists and 19 motor-cyclists. For the slightly injured 
(147), the corresponding figures were 48, 36 and 21. These figures 
show clearly how much more vulnerable these classes of road 
users are. The causes of accidents, so far as they could be ascer- 
tained, are analysed in detail. From the context it would appear 
that on page 16 in the heading “ Accident not preventable by 
persons concerned” the word “not” should have been omitted, 
for the first category under this heading is “ crossing road heed- 
lessly” and other headings appear to indicate some degree of 
carelessness or negligence on the part of the persons concerned. 

The Road Safety Committee has been very active and a motor 
car rally which was organized was very successful. This was 
during a road safety week in August. During that week the police 
motor patrol drivers gave advice and instruction to motorists and 
many vehicles and bicycles were examined for possible defects. 
In his general comments on the problem the chief constable states : 
“Human error is undoubtedly the main cause of the present day 
high accident figures, and I feel that if more care were exercized 
by all classes of the community these figures could be substantially 


reduced.” 

CAMBRIDGESHIRE FINANCES 

The Cambridgeshire precept for 1957-58 is 18s. 3d., an increase 
of 9d. over the preceding year. This increase is chiefly caused by 
the 20 per cent. derating of commercial premises: as county 
treasurer Mr. R. P. Thorne, M.A., F.S.A.A., says in his explanatory 
preface to the estimates “This measure of derating will operate 
from April 1, 1957, and then no rateable values, with very few 
minor exceptions, will be based wholly on current values: 
practically all forms of rateable property will, to some extent, be 
derated. It is problematical whether the resultant distribution of 
the burden is equitable.” The penny rate product for 1957-58 is 
estimated at £8,368 compared with £8,595 in 1956-57. 

The usual large rate increase occurs in the education estimates 
(£102,000): other increases are minor, for example, highway costs 
are up only £9,000 and welfare of the aged £12,000. They are all 
offset almost completely by increased equalization grant of 
£160,000. This large increase occurs as a result of the correction 
of the previous anomaly affecting the rateable values of properties 
used for religious, educational or charitable objects. It will be 
remembered that previously the new values were rendered in- 
effective by special reliefs although the full values were used for the 
purpose of measuring the county’s resources for calculating equali- 
zation grant. This position was particularly serious for Cambridge- 
shire, because of its university buildings. 

Mr. Thorne includes a useful table not found in most budget 
reports: it shows the additional rate burden which will result 
from (a) the completion of capital projects to which the council 
are already committed, (5) the filling of vacancies in establish- 
ments, and (c) the ultimate adoption by the council of capital 
projects provisionally included in the new estimates. The filling 
of vacancies will cost 1d. rate, the remainder 1s. 6d. 

At March 31, 1939, the loan debt of the county council was 
£860,000 of which £610,000 was for smallholdings. The probable 
debt at March 31, 1958, is £2,300,000 (£520,000 for smallholdings) 
and it is estimated that present capital commitments alone will 
Tequire a further addition to the debt of £1,560,000. Average 
rate of interest paid in 1955-56 was £3 8s. 

The smallholdings service is obviously very important in a 
tural county and in Cambridgeshire the financial results are satis- 
factory. It is estimated that the year’s working will produce a 
surplus of £920 which will be added to the general reserve 
account, leaving the balance in hand at the useful figure of 
£24,000. Rents will produce £42,000, against which maintenance, 
Tepairs and capital expenditure from revenue will cost £12,000, 
and management £9,500. 

_Among the new financial proposals is a suggestion that county 
districts should receive equalization grant direct: this would 
involve the abolition of the capitation payments now made by 
county councils under s. 9 of the Local Government Act, 1948, 
whereby each district contributes towards an equalization of rates 
within the county in proportion to its rateable resources and 
Teceives in proportion to its population. In Cambridgeshire the 
effect of the present system is to increase the general county rate 
by Is. 9d. and relieve the county districts by amounts varying 
between Is. 8d. and 2s. 2d. 


THE AGRICULTURE (FIRST AID) REGULATIONS, 1957 

These regulations (S.I. No. 940) have been made by the 
Minister of Agriculture, Fisheries and Food and the Secretary 
of State for Scotland, after consultation with the representative 
ee concerned, and were laid before Parliament on 

une 3. 

These regulations, which it is proposed will come into opera- 
tion on August 1, 1957, have been made under the Agriculture 
(Safety, Health and Welfare Provisions) Act, 1956. The Act and 
Regulations require the provision of certain first aid items by the 
employers of agricultural workers. 


RESEARCH ON ROAD ACCIDENT INJURIES 

A recent publication by the Department of Scientific and Indus- 
trial Research (H.M. Stationery Office) describes research under- 
taken by Dr. H. J. H. Starks on injuries sustained in road acci- 
dents in the United States. There, the death rate due to this cause 
is even higher than in Great Britain. Here most of the fatal 
casualties are pedestrians, one quarter are motor-cyclists and one 
sixth are motor car drivers. In the United States 75 per cent. of 
the deaths are those of the drivers or their passengers. Only one 
sixth are cyclists or motor-cyclists. It has been found in the 
United States that many drivers are killed by falling violently on 
the steering column. This risk can be reduced by padding the 
hub of the wheel or by using a wheel which projects several 
inches above the hub. To reduce serious head, face or knee 
injuries by the dashboard or other part of the car these parts can 
be padded with foam elastic. Crash helmets would clearly also 
be useful but it is inconceivable that many motorists would be 
willing to wear them when in fact a large number of motorists 
wear no hat at all. Windscreens and doors account for nearly as 
many injuries as the steering wheel and dashboard. One simple 
device is the use of safety harness attached to the frame of the 
car but not to the seat. Here again few motorists would be 
prepared to protect themselves in this way. 

As was pointed out in an article in the Lancet reviewing the 
American report, the findings can be useful in this country but 
the important matter is to protect other road users. It is truly 
said that even more important to realize is that no big reduction 
in the number of road accidents can be expected until more care 
and skill are shown by those using the roads. Research similar 
to that undertaken in the United States is planned in this country. 
The first has begun on a small scale in Slough. Clearly everything 
that can be done by improved design of vehicles must be done. 


DEPARTMENTAL COMMITTEE ON PROCEEDINGS 
BEFORE EXAMINING JUSTICES 
Committee Invites Evidence 


The Departmental Committee on Proceedings before Examin- 
ing Justices has held its first meeting and is now ready to 
receive evidence from bodies and individuals. The evidence 
should be sent in the form of a memorandum to the secretary, 
Mr. B. C. Cubbon, Home Office, Whitehall, S.W.1. 

The terms of reference of the committee are: 

“To consider whether proceedings before examining justices 
should continue to take place in open court and, if so, whether 
it is necessary or desirable that any restriction should be placed 
on the publication of reports of such proceedings; and to 
report.” 


DISTRIBUTION OF HUNGARIAN PROPERTY 

The Board of Trade announce that the Administrator of Hun- 
garian Property is about to pay out of Hungarian assets in the 
United Kingdom a dividend at the rate of 44d. in the £, to claim- 
ants in the distribution whose claims have been established by the 
Administrator under the Treasury Directions of August 6, 1954. 
This is a first and final dividend and exhausts the assets available 
for distribution to British creditors. Payment will commence 
shortly. 


BEDFORDSHIRE PROBATION REPORT 

In a preface to the annual report of Mr. E. W. Basford, senior 
probation officer for the Bedfordshire combined area, Mr. H. R. 
Waller, chairman of the probation committee suggests that more 
use might be made in appropriate circumstances by magistrates of 
supervision by probation officers pending payment of fines, owing 
to the obvious success of this course where it has been adopted. 
Looking ahead, he wonders if, should there be redundancy in 
some forms of employment, probationers will be able to go on 
picking and choosing jobs, or whether they will find it prudent 
to accept situations that are available, or suffer the consequences 
of idleness. Whether redundancy will lead to an increase in crime 
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among a certain small section of the community is, he says, a 
matter for conjecture. 

Mr. Basford calls attention to the heavy case loads of certain 
officers, and points out why such a position is unsatisfactory. 
When account is taken of the considerable number of hours spent 
in attendance at court, and in dealing with kindred social work, it 
is clear that the time available for visiting, etc. is less. Should 
these high case loads continue, he suggests, it may be neces- 
sary to consider later in the year whether some further assistance 
is required. 

Following the appointment of an approved schools welfare 
officer in the area, the number of approved school after-care cases 
has decreased by half. There has also been a notable decrease in 
the number of corrective training licence cases. The number of 
females being supervised by women probation officers is at its 
highest. The number of boys has reached the lowest record being 
only 35, i.e., little more than half the number in 1954. 

Mr. Basford is convinced that the high standard of work 
achieved in the county is due to a great extent to the contacts 
maintained among probation officers and other social workers. 


CITY OF LEICESTER : 
CHIEF CONSTABLE’S REPORT FOR 1956 

It is refreshing to find that the chief constable is able to report 
a noticeable improvement in the manpower position. During 
1956 there was a net gain of 30, making a total strength of 360. 
Even so there were 83 vacancies still to be filled to reach the 
authorized strength of 443. The chief constable hopes to make 
good progress in filling these during 1957. He notes that during 
1956 there were fewer young officers leaving the force in the 
early years of their service, there being only eight voluntary resig- 
nations, without pension, compared with 17 in 1955. As the 
increase in manpower was accompanied by a reduction in the 
sickness rate the effective strength of the force must have been 
noticeably improved. During 1956 the average number of days 
lost per man was 7.1. The corresponding figures for 1955 and 
1954 were 10.2 and 11.1. The principal “ enemies” were muscu- 
lar complaints, influenza and colds. 

At the end of the year the special constabulary had a strength of 
159 men and three women. Seventeen losses and seven new mem- 
bers resulted in a net loss of 10 during the year. It is recorded that 
the specials once again gave invaluable support to the regular force. 

There was an increase from 2,059 to 2,327 in the number of 
indictable crimes known to the police, and 1,524 of these were 
cleared up. Thirty-six persons were “ officially cautioned ” and 810 
others were proceeded against in respect of these offences. The 
36 were juveniles, and 230 other juveniles were included among 
the 810 persons charged. The report states that the increase in 
the number of offences, compared with 1955, “ is not disquieting, 
it consists largely of thefts of bicycles, from unattended vehicles 
and from shops and stalls.” Two men who admitted responsibility 
for 30 breaking offences in 1955 and for 50 in 1956 were respon- 
sible, in part, for an increase in shopbreaking offences from 157 
to 208. 

For non-indictable offences 3,135 persons were proceeded against 
in 1956. In over 2,000 cases the offences were “ road traffic” ones. 
One hundred and ninety-two persons were charged with drunken- 
ness and nine with driving motor vehicles, and three with riding 
pedal cycles, while under the influence of drink. 

Police dogs started duty in Leicester as recently as last autumn. 
There are two dogs, with handlers who have been specially 
trained for this work, and it is said that it was not yet possible, 
when the report was prepared, to estimate the value of their work 
to the force. 

There were 4,021 accidents in Leicester during 1956. Thirty people 
were killed and 2,063 were injured. These figures showed a slight 
improvement on those for 1955. Three hundred and twenty-five 
people (55 more than in 1955) were prosecuted for careless or 
dangerous driving, and 1,969 people were given advice about their 
driving by members of the police road motor patrol. The police 
work in close liaison with the city’s accident prevention council 
which had a continuous road safety film show at their stand at 
the Abbey Park show during August. They also set up a tableaux 
there depicting a collision between vehicles at automatic traffic 
lights, caused by drivers crossing on the amber light. Efforts like 
this are being made all over the country, but we fear that all too 
many people fail, until it is too late, to appreciate that the lessons 
intended to be taught are for them as well as for: other people and 
that all road users must take them to heart and act accordingly. 

On the social side the force has its concert party which gave 
1S performances of a revue “Out of the Blue” at hospitals, 
convalescent homes, charitable organizations, church functions and 
old people’s associations in various parts of the city and county. 
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THE CARNEGIE UNITED KINGDOM TRUST 

The annual report of the Carnegie United Kingdom Trust for 
1956 includes references to new developments which are of general 
interest in the social welfare field. Over the last 25 years con- 
siderable help has been given in the provision or improvement 
of village halls to a total of some 660. Although not prepared 
to give large capital grants for this purpose in future on the 
grounds that the money should now be available from public 
sources where it cannot be met by voluntary effort, the trustees 
have allocated £100,000 to the management committees of pre- 
war halls, in villages with a population of not more than 1,000 
people, for the purpose of replacing furniture and equipment. 
They hope that this will encourage and inspire communities which 
have not been able to re-equip their halls because of the war, 
but it is not the intention to subsidize the improvement. 

It was mentioned in the previous annual report that the atten- 
tion of the trustees had been called to the plight of young chronic 
sick persons who could not be looked after in their own homes or in 
private institutions and had as their only refuge the chronic sick 
wards of hospitals where they were eventually written off as un- 
curable. With the assistance of other bodies the trustees have 
embarked on an experiment which is expected to demonstrate a 
service that the State might provide for such young people. This 
consists of a long-stay home and an extension of work-shops for 
those who are able to work under sheltered conditions. Other 
community services assisted by the Trust are the Brentwood Re- 
cuperative Centre for Young Mothers and the St. Mary’s Mother- 
craft Training Centre, Dundee. Assistance continues to be given 
to various voluntary organizations to help them in their own 
special work. 


COUNTY BOROUGH OF BOURNEMOUTH: CHIEF 
CONSTABLE’S REPORT FOR 1956 

The numbers of this force increased during the year. There 
were five losses and 28 gains, and the actual strength on Decem- 
ber 31, 1956, was 223. The chief constable reports that the 
augmentation of establishment authorized in 1955 to compensate 
for reduced working hours was not sufficient to make provision 
for the extra demands arising from the development of housing 
estates and other matters which have altered the position, from 
the police point of view, since the establishment was fixed when 
the force was formed in 1948. When, therefore, recruiting had 
enabled full effect to be given to the reduced working hours an 
application for an additional 15 constables was made, and this has 
now been approved by the Home Office. The authorized estab- 
lishment is 240. 

One of the losses last year was due to the tragedy of the drown- 
ing of a police sergeant in an attempt to save his only child, a 
girl of 13, from drowning when bathing on holiday in Jersey. 
His gallant attempt led to his widow being awarded a Memorial 
Certificate, a grant of £100 towards funeral expenses, and a weekly 
allowance of £3 by the Carnegie Hero Fund Trust. 

The chief constable, in common with many of his colleagues, 
speaks highly of the small contingent (six) of women police and 
he encourages them to give talks on their work to numerous local 
organizations. He considers that in this way they make contact 
with the public, who are thereby enlightened as to the problems 
the police have to deal with. 

The traffic problem causes anxiety expressed as follows: “I feel 
the question of providing more off-street parking places in the 
principal areas of the town should be vigorously pursued with a 
view to action being taken immediately capital expenditure for 
this purpose becomes permissible, otherwise the time will come 
when traffic will be brought to a complete standstill during peak 
periods of the year.” The writer’s experience on a fine Sunday in 
the non-peak period tends to support the chief constable’s view. 

The total number of accidents recorded was 1,058, four more 
than in 1955. Casualties numbered 836, against 797, and these 
resulted from 699 of the 1,058 accidents. Motor-cyclists, their 
pillion passengers, and pedal cyclists, accounted for no fewer than 
464 of the casualties. 

There was again an increase in recorded crime. The total was 
1,527. In 1955 it was 1,413. Breaking offences showed a 30 per 
cent. increase. Four hundred and forty-nine persons were pro- 
ceeded against for indictable offences. These included 138 
juveniles, who were responsible for 167 offences. In 1955, 107 
juveniles were responsible for 174 offences. When juveniles, par- 
ticularly those working in “ gangs,” do commit offences, it is very 
much a matter of chance whether they are caught quickly or 
whether, when caught, they admit having committed a series of 
offences which have not previously been detected. 

Non-indictable offences showed a large increase, from 2,752 to 
3,813, and there were 593 cautions, 532 being for motoring 
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offences. These latter accounted mostly for the general increase, 
as they numbered 3,035 in 1956 and only 1,956 in 1955. Details 
of them are not given. The offence of driving, or being in charge 
of a motor vehicle while under the influence of drink is dealt 
with separately under “ Intoxicating Liquor Laws,” and there were 
11 such charges, three less than in 1955. Figures for other 
offences of drunkenness showed an increase of one, from 51 to 52. 

The special constables, who number 109, with an authorized 
establishment of 250, are thanked for their valuable assistance 
given at all times when additional help has been required ; but 
here, as elsewhere, the chief constable has to regret a reduction in 
their numbers, in spite of appeals for volunteers. 


LAW SOCIETY’S FINAL EXAMINATION 


[By courtesy of the Law Society, we are able to reproduce the 
following papers, as set on Wednesday, June 19 (2.30 p.m. to 5.30 
p.m.), 1957.—Ed., J.P. and L.G.R.] 


A(1)}—THE PRACTICE OF MAGISTRATES’ COURTS, INCLUDING INDICT- 
ABLE AND SUMMARY OFFENCES; MATRIMONIAL JURISDICTION, 
BASTARDY, JUVENILE COURTS, TREATMENT OF OFFENDERS, CIVIL 
JURISDICTION, COLLECTING OFFICERS’ DUTIES, THE ISSUE OF 
PROCESS, EVIDENCE IN CRIMINAL CASES, AND LICENSING. 
(Questions *1, *2 and *3 are compulsory.) 

+]. X has been committed for trial at quarter sessions on a 
charge of housebreaking. Quarter sessions will be held two 
months hence. X applies for bail but the prosecution object. In 
support of his opposition, the prosecutor alleges that X has been 
previously convicted of similar offences. What advice would you 
give to the committing justice regarding his power to grant bail ? 

*2. Mr. and Mrs. Evans reside alone in the same house. Mrs. 
Evans has issued a summons against her husband on the ground 
of persistent cruelty. Discuss the merits of the three methods of 
service prescribed by the Magistrates’ Courts Rules, 1952, in the 
event of the defendant failing to appear in answer to the 
summons. 

*3. In 1956, at a magistrates’ court at P, Arthur was placed 
on probation for two years. Six months later, he is convicted 
of larceny at a magistrates’ court at Q. It is desired to deal with 
him at Q for the offence in respect of which the probation order 
was made. What procedure should be adopted ? 


(Attempt seven and no more of the remaining questions.) 

4. Jones, a prominent local citizen, is charged with driving a 
motor car while under the influence of drink. He elects to be 
tried by jury and it is proposed to take depositions with a view 
to his committal for trial at the local quarter sessions. His 
solicitor applies that the examining justice should exclude the 
public and the press. How should the justice be advised ? 

5. A dairyman is prosecuted for selling milk not of the quality 
demanded, in that it was deficient in milk fat. The prosecutor 
produces a certificate of a public analyst in support of this 
allegation. The defendant calls an analyst who, having examined 
the part of the sample given to the defendant, disagrees with the 
analysis submitted by the prosecution. What step may the court 
take to resolve this difference of opinion ? 

6. In May, 1957, Mrs. Stokes issued a summons against her 
husband alleging that he deserted her on June 1, 1956, and that 
he has wilfully neglected to maintain her. The defendant admits 
that he left his wife on the date stated and asserts that he did so 
on account of her immoral association with one Williams. After 
the parties separated, the defendant took divorce proceedings on 
the ground of his wife’s adultery with Williams. These pro- 
ceedings were contested and in April, 1957, the husband’s petition 
was dismissed. On the present summons, the defendant claims 
that he was justified in leaving his wife as he had reasonable 
grounds for believing that she had committed adultery. He 
further claims that, in these circumstances, he has been justified 
in failing to maintain her. Is this a valid defence to the com- 
plaints ? 

7. The justices whom you serve are concerned about the oppor- 
tunities afforded to young people to obtain intoxicating liquor on 
licensed premises, in registered clubs or at functions in respect of 
which an occasional licence has been granted. How would you 
advise them ? 

8. What are the three main purposes for which a remand home 
may be utilized by a juvenile court ? 

9. Smith has failed to pay maintenance due from him under 
an affiliation order and, following inquiry into his means, has 

nN committed to prison. Some weeks later, the complainant 
again desires to enforce the order. Is Smith liable to pay main- 
tenance during the period of his imprisonment and how will the 
collecting officer ascertain the duration of such period ? 


10. In 1945, Mrs. Roberts left her husband and went to reside 
with John Bell. She remained with him until 1957, and gave 
birth to a child in each of the years 1946, 1950 and 1957. In 
1952, her husband died and in May, 1957, Mrs. Roberts left Bell 
after a quarrel. She now desires to obtain maintenance from Bell 
in respect of the three children. How should she be advised ? 

11. On January 1, 1957, A, B and C were convicted of taking 
and driving away a motor vehicle without the consent of the 
owner. They were each fined and disqualified for holding or 
obtaining a driving licence as follows: A—for nine months. B— 
for six months. C—for two years. After what periods (if any) 
will they be entitled to apply for the removal of their respective 
disqualifications ? 

12. A postman employed in Coventry is charged with stealing 
a postal packet in course of transmission by post. The packet was 
dispatched in Carlisle and consigned to London. It is necessary 
to prove its dispatch and non-delivery. How can this be done 
without incurring the expense of calling witnesses from Carlisle 
and London ? 


A(3)—LocaL GOVERNMENT LAW AND PRACTICE 
(Questions *1, *2 and *3 are compulsory.) 

*1. Henry represents the parish of Mudbury on the rural dis- 
trict council. During his term of office the Air Ministry have 
acquired the whole area of the parish for a bombing range, and 
there are now no local government electors for the parish. (qa) Is 
Henry still a member of the rural district council ? (5) What will 
be the position after the next election ? 

*2. Thomas applied to the local planning authority for plan- 
ning permission for the use of Blackacre as a camping site. It 
was refused and the refusal was upheld on appeal. Nevertheless, 
Thomas uses the land for camping. An enforcement notice has 
been served requiring him to discontinue the use, but he has not 
complied. He has been prosecuted and fined on four occasions, 
but is content to continue on this basis, as his revenue from 
letting the site is greater than the fincs. What further action is 
open to the planning authority ? 

*3. William asks the council of the urban district in which he 
lives to remove the refuse from his house and adjoining shop. 
They decline. Can they be compelled to do so ? 
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(Attempt seven and no more of the remaining questions.) 

4. The Allington corporation are empowered by a local Act to 
erect an opera house on the market square. Your client George, 
who lives in a house fronting the square, complains of the noise. 
Advise him. 

5. The council of the non-county borough of Orley wish to 
apply for the elevation of the borough to the status of a county 
borough. How can this be done ? 

6. At a meeting of the Barsetshire county council the report 
of the children’s committee is presented and it is duly moved and 
seconded that the report be received and adopted. It is moved 
as an amendment that one item be referred back, and this is 
carried. What is the effect of this ? 


7. What assigned revenues are now payable to county councils ? 

8. What is the difference between an adoptive and a permissive 
Act ? Give examples of both. 

9. How are payments to be made out of the county fund of a 
county ? 

10. In what cases and by whom may the exchequer equaliza- 
tion grant payable to a county borough be reduced ? 

11. Smith is a grocer in the non-county borough of Ayton in 
Beeshire. He sells curry-powder adulterated with flour. Who js 
responsible for dealing with this, and how will the matter be 
dealt with ? 

12. What special statutory powers exist for dealing with rural 
housing ? 


REVIEWS 


Stone’s Justices’ Manual. 89th edn. Edited by James Whiteside, 
O.B.E., Solicitor, Clerk to the Exeter Justices and J. P 
Wilson, Solicitor, Clerk to the Sunderland Justices. Butter- 
worth & Co. (Publishers) Ltd., 88 Kingsway, London, W.C.2. 
Price : Thin edn. 95s., postage 2s. 6d. extra ; Thick edn. 90s., 
postage 3s. extra. 

Hardly a year passes without the coming into operation of one 
Or more important statutes affecting the work of magistrates, to 
say nothing of scores of decisions of the superior courts. A new 
Stone annually is therefore quite indispensable. 

In this edition the Road Traffic Act, 1956, is perhaps the most 
important new statute, and it is duly annotated with indications 
of those sections which had come into force when the book went 
to press. A3 the editors suggest, it would be useful for the various 
Road Traffic Acts to be consolidated. In this field of consoli- 
dation, it js pointed out, the Sexual Offences Act, 1956, marks a 
further advance. In addition to these and other statutes a number 
of new regulations are included. 

The case of O’Connor v. Isaacs [1956] 2 All E.R. 417; 120 J.P. 
325, was an action against justices and it went to the Court of 
Appeal. Having regard to its importance, the editors decided 
to print the Justices Protection Act, 1848, in full, with the usual 
helpful footnotes. Boaks v. Reece [1956] 2 All E.R. 750; 120 
J.P. 414, was another action against a magistrate, in which it 
was decided that the power of remand under s. 14 (3) of the 
Magistrates’ Courts Act, 1952, exists in cases where the defendant 
is not charged with an offence punishable with imprisonment and 
the court desires to have a report of his mental and physical 
health. Actions against magistrates are not common, but when 
they are brought they cause anxiety among magistrates, and the 
inclusion in Stone of the Act of 1848, and the relevant decisions 
will be welcomed. 

Among matrimonial cases affecting the powers and proce- 
dure of magistrates’ courts there are several to which attention 
is called in the preface. Here again the comments of the learned 
editors are of value. 

The case of Wood v. Wood [1956] 3 All E.R. 645 was reported 
while the work was in the press, and is referred to in the preface, 
in which it is stated that it will be more fully dealt with in the 
next edition. In the meantime it is to be noted that the decision 
of the Divisional Court has now been reversed, [1957] 2 All E.R. 
14. 


We have always urged users of Stone to read the preface with 
care. It is of assistance in calling attention to the most important 
statutes and cases, and it has the additional advantage that it is 
printed at the last moment, and sometimes contains matters that 
have arisen after the book went to press. In the present edition 
there is a note following the preface calling attention to the de- 
cision in National Assistance Board v. Tugby [1957] 1 All E.R. 
509, which, by the way, bears out the view tentatively expressed 
by the editors in their original note about National Assistance 
Board v. Mitchell [1955] 3 All E.R. 291. In addition there is 
a “stop press” note upon two Commencement Orders relating 
to the Road Traffic Act, 1956. 


Civic Ceremonial. By J. F. Garner. Second Edition. London: 
Shaw & Sons, Ltd. Price 19s. 6d. net. 

This little book is a mine of information about the ceremonial 
practices followed in boroughs, large and small, with excursions 
into some other matters, such as social precedence and the proper 
mode of addressing letters. It will be found useful for reference 


upon questions which are sometimes disputed, such as the use of 
the initials J.P. after the name of an ex-officio justice, and the 
position by courtesy or right of the mayoress. Upon many matters 
where there is no rule laid down by authority, the learned author 
gives helpful information gathered from many cities and towns. 
Where there is some rule laid down by statute, or on behalf of 
the Crown, this is duly indicated. For the officials in cities and 
boroughs who have to advise on precedence and ceremonial the 
book will be invaluable, and it should be welcome also in county 
offices and the offices of district councils, where similar problems 
are likely to arise. 


Apportionments for Executors and Trustees. By J. F. Josling. 
London: The Solicitors’ Law Stationery Society, Ltd. Price 
3s. 6d. net. 

This is another booklet in the Oyez Practice Notes. It deals 
with a practical subject in a practical way, and it also contains an 
interesting historical note showing the relation between the Appor- 
tionment Acts and the earlier jurisdiction of courts of equity and, 
on the other hand, the development of rules regarding apportion- 
ment under the Settled Land Act, 1925, the Law of Property 
Act, 1925, and various decisions of the courts. Any of our own 
readers who, in private practice, have occasion to advise upon the 
administration of estates will find it useful. 


The Law of the Parish Church. By W. L. Dale. Third Edition. 
London: Butterworth & Co. (Publishers) Ltd., London, 1957. 
Price 18s. 6d. net. 

The purpose of this book is to give an intelligible account in 
reasonable compass and in a readable form, of the law relating to 
the English parish church, resulting from the interplay of various 
rights and duties. The learned author carefully refrains from 
going into matters affecting ritual, and he does not deal with those 
matters which affect the clergy but do not directly concern rela- 
tions between them and the laity, such as the liability for parson- 
age houses and clerical pensions. : 

Tithe has been allowed to drop out, and the space thus gained 
has been used for fuller treatment of the electoral roll of the 
parish, and other matters affecting the new, popularized, constitu- 
tion of the church. The general arrangement of the book is to 
explain the position and duties of the incumbent, and then the 
modern government of the church within the parish, as embodied 
in the parochial church council and the parochial church meeting. 
The duties of the incumbent and the rights of the parishioners in 
relation to church services are fully dealt with, and may be con- 
sidered the core of the book. There are chapters upon church 
officials other than the incumbent, and upon finance, burial places, 
and other related matters. The book does not shrink from indica- 
ting that there are many doubtful points of law relating to parish- 
ioners’ rights. One or two points have been omitted: for example. 
the book does not make clear what is the position of a clergyman 
in regard to the marriage of persons who are known to him to 
under age when there has been no dissent by a parent or guardian, 
and the rights of the public and the clergy respectively, in regard 
to burials without the service of the church of England, are given 
a little sketchily. Generally speaking, however, the book gives 
adequate information for its purpose, and a good deal of infor- 
mation which will be found interesting to those who care for such 
matters but is not generally known. As a working guide for use by 
the clergy and church officials it should have a fresh spell of 
useful life, in this up to date edition. 
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Outlines of Local Government of the United Kingdom. By John 
J. Clarke. London: Pitman & Sons, Ltd. Price 20s. net. 
The learned author of this handbook has been engaged in 
tuition as well as in ordinary legal practice for many years. The 
book first appeared in 1916 and, as this is the 18th edition, it is 
evident that it has served a useful purpose. The list printed at 
the beginning, of the years in which new editions have appeared, 
shows that a constant effort has been made to keep it in line 
with changing legislation. 

The scheme of the book is te explain the position of the State 
in relation to local government, and then the nature and duties 
of local authorities, after which groups of local government 
functions are discussed. There may be room for difference of 
opinion upon the grouping of these functions. Finally there are 
chapters upon local government finance and upon London, Scot- 
land, and Northern Ireland. We notice some carelessness in 
citation and in proof reading, and some slapdash English, but the 
main fault of the book is that it tries to include too much in a 
summary shape, so that general statements are made which would 
call for oral explanation of exceptions, if the work were being 
used for teaching purposes. 

It is fair to say that it is designed to be complementary to the 
15th edition of the learned author’s Local Government of the 
United Kingdom, a more comprehensive book. As a _ working 
guide, or index, to the general scope of the functions of English 
local government authorities it will, no doubt, continue to be 
useful, so long as students are warned that references must be 
checked elsewhere. 


Jurisprudence. By R. W. M. Dias and G. B. J. Hughes. London : 
Butterworth & Co. (Publishers) Ltd. Price 42s. net. 

This book is described by the authors as intended for lawyers 
and those intending to become lawyers. The title is, therefore, to 
be understood as referring to concepts of the law and purposes 
of the law in human society, as studied in the course of equipping 
an efficient and educated lawyer. The origin of the book is 
interesting. It appears from a foreword signed by three leading 
members of the Faculty of Law at Cambridge that Mr. Hughes 
was inspired in 1955 to publish a book on jurisprudence, by 
lectures which Mr. Dias had delivered. Senior colleagues apparently 
suggested to them both that it would be a good thing to let the 
work published in 1955 be superseded by a joint production, which 
is the book before us. It is, however, emphasized that it is an 
entirely new work, upon a different plan from that which Mr. 
Hughes produced alone. Essentially it is designed for law students 
at university level, but this is no reason why it should not be 
mastered by articled pupils and others, whose training in the law 
has been essentially practical. It will be found more directly 
related to their ordinary legal studies than were some of the 
standard works on jurisprudence put in the hands of students a 
generation earlier. It is, probably, on account of its practical 
application that the learned authors have relegated the abstract 
“concept of law” to the third part of the book. The tutor and 
student will find here an historical explanation of what has been 
understood by “natural law” from the Greeks downward, with 
the “concept” traced through Austin and then through the 
historical and sociological approaches. The pure theory of law 
and “modern realism” end the book. 

The book itself begins with an historical approach, tracing law 
through custom and precedent, by way of legislation and distin- 
guishing judicial interpretation of laws laid down by legislation or 
by crystallized custom, from the developments of judge-made law 
properly so-called, in a more primitive society. It proceeds to 
“concepts of the law” (to be distinguished from “concept of 
law”}—concepts of the law are such matters as duties and rights, 
Persons, possession, and ownership. These are more or less 
Permanent and universal concepts, with which the legislature and 
the practising lawyer have to deal. 

Throughout the treatment we have been impressed by the 

erences to actual instances. The nature of equity is carried 
beyond Maitland, by reference to subsequent analyses of case law, 
and there are useful references to work done in other countries, 
‘specially in the United States, with copious notes, enabling the 
serious student who has access to a university library to follow 
the statements in the text by consulting periodical publications of 
the American Universities. At the same time the debt of English 
law and modern jurisprudence alike to Roman classifications is 
Properly emphasized. Imprecise though some of these classifications 
are, the learned authors admit that little can be done to improve 
them. Here again, however, one finds useful references to modern 
American publications carrying jural relations beyond the point 
reached by Maitland or Holdsworth. There is a penetrating 
analysis of modern English law when it comes to treat of corpor- 
ate personality. 
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We are not sure that the learned authors are on the right line 
in suggesting (as they appear to suggest) some fundamental 
difference in nature, between the new public corporations crea- 
ted upon the nationalization of industry and the older form of 
public corporation to be found in the Port of London Authority 
or (say) a county council. As the authors point out, however, 
there has not yet been time to work out by judicial decision the 
question whether these entities (to adopt a convenient Italian 
expression for them) fit precisely into the former legal framework. 
The fact that the learned authors set their readers and pupils 
thinking of such a problem as this can be taken as an incidental 
proof of the value of the book. 

Students are reminded that English lawyers and other thinkers 
have lagged behind those in other countries in their sociological 
approach to law. It is true that long ago Dicey showed the way 
by Law and Public Opinion in England, but there has been (per- 
haps) too much of a tendency for those who followed him to run 
off into controversy. Here and elsewhere, the reading lists 
supplied by the authors, with the mention of English translations 
of important foreign books, should be found useful by students 
who wish to take jurisprudence seriously, and have access to an 
adequate library. 

It is rather a disturbing thought for a teacher of law who was 
himself brought up on Holland, to discover how wide, potentially, 
is the field in which the modern student can roam if he chooses. 
There may be danger that the student will be tempted to roam 
more widely than is prudent, whether he has his eye upon exam- 
inations or on practice. Those responsible for training him can 
hardly do better than found themselves upon the present work, 
which combines wide acquaintance with the most recent thought 


with lucid and precise exposition. 


PERSONALIA 


APPOINTMENTS 


Mr. M. Hargreaves, LL.B., at present assistant solicitor to 
Sheffield city justices, has been appointed, subject to the formal 
approval of the Secretary of State, as clerk to the justices of 
Prescot and St. Helens petty sessional divisions. Mr. Har- 
greaves is 32 years of age, and was admitted in 1954. He has 
had previous magisterial experience with Burnley borough, 
Hereford city, and Rossendale petty sessional division of 
Lancashire. 

Mr. H. W. Owen, LL.B., deputy clerk to Windsor, Berk- 
shire, magistrates since 1955, has been appointed clerk to the 
magistrates, to succeed the late Mr. Ian M. Hezlett. Mr. Owen 
is a member of the firm of Messrs. T. W. Stuchbery and 
Son, Windsor solicitors, and is head of their litigation depart- 
ment. Aged 47, he came to Windsor in 1953, from Aberystwyth 
where he had been in practice as a solicitor. He is the son 
of a former magistrates’ clerk and county court registrar at 
Llanbsdarn and Talybont. He frequently assisted his father as 
a magistrates’ clerk. After graduating Mr. Owen was articled 
to his father and was admitted in 1939, and went into 
practice in Aberystwyth. Mr. Owen obtained his LL.B. degree 
at University College of Wales, Aberystwyth. 


Mr. Geoffrey Nightingale, at present prosecuting solicitor at 
Southampton, has been appointed as prosecuting solicitor in the 
department of the town clerk of the city of Portsmouth, Mr. V. 
Blanchard, LL.M., and commences his duties on August 1, next. 
. Mr. Robert Livingstone Lochhead has been appointed an 
assistant official receiver for the bankruptcy district of the county 
courts of Croydon, Guildford, Kingston-upon-Thames, Wands- 
worth and Windsor, also for the bankruptcy district of the county 
courts of Aylesbury, Banbury, Brentford, Chelmsford, Edmonton, 
Hertford, Newbury, Oxford, Reading, St. Albans and Southend. 
This appointment, announced by the Board of Trade, took effect 
from July 1, last. 

Superintendent William Hinckley, formerly at Burton-on-Trent, 
has been appointed to take charge of Bilston division of Stafford- 
shire county police as from July 1, last. 

Mr. D. C. J. Farr has been appointed junior assistant 
solicitor to Ilford, Essex, corporation and has been succeeded 
in his former post with Barking, Essex, borough council by 
Mr. O. S. Henriques. 

Mr. R. Turner and Mr. R. G. Scotton have been appointed 
conveyancing assistants to Lancashire county council, on Grade 
A.P.T. IV/V. Mr. Turner is 34 years of age and was formerly 
with Salford county borough; Mr. Scotton is 55 years of age 
and was formerly in private practice. 
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Mr. Peter Walker has been appointed an additional probation 
officer for the county of Cornwall, as from June 1, last. Mr, 
Walker has previously served as a probation officer at Manchester 
city for five years. 


ELECTION OF OFFICERS 


At the annual meeting of the Society of Clerks of Rural 
District Councils, held at Folkestone on June 20, last, the follow- 
ing officers were re-elected: President, Mr. D. W. Newport; Hon 
Treasurer, Mr. H. A. Mortimore; Hon. Secretary, Mr. F. W. 
Walpole. 

RETIREMENTS 


Mr. Kenneth Hunnybun has retired, on reaching the age limit 
after 43 years as clerk to Huntingdon borough justices. Mr. 
Hunnybun had been clerk to the justices since June, 1914. He 
sat as clerk to the court only twice prior to the 1914-18 War and 
in his absence during the war Mr. Gerald Hunnybun was acting 
clerk. For 26 years Mr. K. Hunnybun was clerk to Huntingdon 
rural district council. He is continuing in his practice as a 
solicitor. 

The Huntingdon bench having now been combined with the 
Leightonstone petty sessional division bench, Mr. M. F. Beving- 
ton, formerly clerk to the Leightonstone justices, is now clerk to 
the justices of the new combined division. 


THE WEEK IN PARLIAMENT 


By Our Lobby Correspondent 


YOUNG PERSONS AND DRUNKENNESS 


Mr. C. W. Gibson (Clapham) asked the Secretary of State for 
the Home Department in the Commons, in view of the increase 
of convictions for drunkenness last year, whether he would obtain 
the figures of convictions for drunkenness for each of the ages 
between 14 and 21 years; and what evidence there was as to the 
places from which the persons convicted obtained the drink im- 
mediately prior to their conviction. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that the information immediately available showed 
that 933 persons aged 14 and under 18 were convicted of drunk- 
enness during 1956 and indicated that nearly 70 per cent. of those 
were aged 17 and about 25 per cent. aged 16. The number of 
convictions of persons aged 18 and under 21 was 4,452. Chief 
constables had again been asked for available information about 
the source of the liquor in cases of offences by persons under 18. 
In 57 per cent. of the cases the source was not known and in 33 
per cent. it was stated to be public houses. 

Mr. Gibson then asked whether, in view of the large number 

of convictions and the serious public apprehensions about them, 
would Mr. Butler follow up that investigation to discover in more 
detail what were the sources of supply of the liquor, because 
there was illegal drinking which had resulted in convictions for 
drunkenness. 
_ Mr. Butler replied that they would certainly do their best but 
it was very difficult to cure social evils solely by legislation. 
They had ascertained that licensees on the whole did their best. 
From their inquiries he found that it was very difficult for them 
to be sure, for example in a crowded bar, that they were not 
serving drinks to people under age, but they did their best. 


PROSTITUTION 

Mr. W. Edwards (Stepney) asked the Secretary of State for the 
Home Department if his attention had been drawn to the serious 
increase of solicitation in the metropolitan borough of Stepney. 

Mr. Butler replied that he was aware that the number of 
arrests of women in the borough of Stepney for soliciting was 449 
in 1956 compared with 123 in 1954 and 255 in 1955. Those figures 
reflected a serious increase in prostitution and offences allied to it, 
which gave ground for concern, though he added that the rise in 
the number of arrests might be due to a number of different causes 
and it should not be inferred that the number of women engaged 
in those activities had increased in the same proportion. 

He had consulted the commissioner of -police of the metropolis, 
who shared his concern, and he was satisfied that the police were, 
within the limits of their resources, doing all that they could to 
enforce the law. The responsible citizens of the area could give 
valuable help to the police in dealing with the problem, and the 
police would be grateful for any such assistance. 

In reply to further questions, Mr. Butler said that the matter 
had been referred to the Wolfenden Committee. ‘That showed 
that the Home Office was not unaware of that very severe prob- 
lem, in Stepney, as elsewhere. 
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BEYOND THE RUBICON 


Rimini, July 1. 


To revisit Italy is a pleasure in anticipation and a joy in 
actuality. There is something in the strong sunlight, the rich 
hues of the landscape, the vivid tones of trees, vegetation and 
crops, the cypresses clustering on a hilltop around the church, 
the gay colours of roofs and walls, that flatters the senses and 
gives delight to the emotions. And there is the flowing 
musicality of the language, the quick sense of humour, the 
never-failing charm, of Italy’s inhabitants, continually bring- 
ing to mind the priceless legacy of literature, art and music 
which they and all Europe have inherited. Their traditions, 
rooted deep in the days of the Roman Republic, grew through 
the years of the Empire, kept alive during the Dark Ages, 
burgeoned and blossomed again during the Renaissance, and 
remained in flower during the Age of Baroque and the 
eighteenth century of elegance and taste—traditions which en- 
lighten the intellect and elevate the mind. 


Here at Rimini, near the shores of the Adriatic, a hundred 
miles or so south of Venice, all these things are ours in full 
measure. The Old City, with its narrow, crooked streets, its 
ancient houses and its handsome churches, is traversed by 
one straight thoroughfare—the Corso d’Augusto. At one 
end is the five-arched bridge (still used by the heaviest traffic) 
over the River Marecchia, begun by the Emperor Augustus, 
and completed by his successor Tiberius in 20 A.D. At the 
opposite end of the Corso is the Triumphal Arch erected in 
honour of Augustus in 27 B.C., to commemorate his restora- 
tion of the Via Flaminia. That great highway had been first 
constructed, two hundred years before, to link up Rome with 
the Po Valley, then newly wrested from the Gauls. 


Historic memories crowd thick upon us here. Through that 
same valley, to the north, ran the Via Aemilia ; Rimini itself, 
the junction of these two famous military roads, was the 
Roman Ariminum, the frontier-fortress of Italy proper, from 
the time of its colonization in 268 B.C. The whole Valley 
of the Po, and what is now Northern Italy, were called by 
the Romans Gallia Cisalpina—‘ Gaul our side of the Alps.” 
In 49 B.C. the governor of this province was Julius Caesar. 
On the eve of the Civil War he defied the Senate’s orders and 
marched on Rimini as his first objective. A little to the 
north of the city flowed the Rubicon (its channel has altered 
since those days) and here he made his celebrated crossing, 
on the march that led to the defeat and death of his rival, 
Pompey, and his own elevation to supreme power. That 
crossing was to end in his own death, five years later, at the 
hands of assassins in the Capitol—almost exactly two thousand 
years ago. It is one of the ironies of history that the murder 
of Caesar, ostensibly an act of retribution for his defiance of 
republican institutions, signalized also the death of the 
Republic itself. Eleven years later his great-nephew Octavian, 
elected first Emperor of the Romans, took the title of 
Augustus, and founded that line of absolute rulers that was 
to end ingloriously four and a half centuries later, with the 
invasion of the barbarians from the north. Of all these his- 
toric events Rimini stands as a record and a symbol. 


It was the Austrian diplomat, Metternich, who once 
remarked that Italy was only a geographical expression—a 
half-truth even in his day. For while Italy, as a single united 
nation, dates back only to 1870, there were identity of 
language, similar high standards of culture, and character- 
istics of style and taste among all the independent states, 


many of which survived well into the nineteenth century. In 
the stirring days of the Italian Renaissance—from the thir- 
teenth to the early sixteenth century—each state: was ruled 
by its own condottiere—a military despot who put down dis- 
order with a firm hand, founded a ducal dynasty, erected 
magnificent buildings and commissioned works of art from 
the greatest masters of the age—all this on a scale unknown 
since the palmiest days of the Roman Empire. The Republic 
of Venice was a Great Power on the seas ; in Florence the 
great Medici family combined the power of politics with 
patronage of the arts. Both produced schools of painting, 
architecture and sculpture whose masterpieces are still the 
wonder of the world. Florence also gave birth, in the short 
space of 150 years, to some of the greatest men of letters 
that the world has ever known, headed by Dante Alighieri. 
Never had there been seen such a flowering of all the arts 
since the Classical Age of Athens, in the fifth century B.C. 

In Rimini the Malatesta family made themselves masters 
of the city which they ruled for. 250 years. The greatest of 
them, Sigismondo, who flourished in the mid-fifteenth century, 
has set his stamp indelibly upon the city and its public 
buildings. 

A.L.P. 
(To be continued) 


QUESTION PAPER 
(For advanced students) 


1. Distinguish condonation from want of testamentary 
capacity. 


nN 


. What is the essential difference between robbery with 
violence and arson ? 


3. B claims to have painted the Mona Lisa. Assume that 
for some extraordinary reason it is necessary to prove 
that he didn’t. How would you go about it ? 


4. If the church you were married in was blown up are you 
necessarily free to marry again ? Give cases, if you can 
find any. 


5. Explain shortly why it is profitable to have a tax loss. 


6. A child is born to a Norwegian father and a Swedish 
mother (who were married in England but live in Japan) 
on a Dutch ship in Spanish territorial waters. The captain 
of the ship (if you want to know) was French. (i) What 
is the child’s domicile ? (ii) What on earth would you 
call him ? 


7. B finds that a main road is scheduled to run through his 
sitting room. (i) Is this possible ? (ii) Would he have to 
pay a road charge ? 


8. A sues his former solicitors for negligence but does so 


out of time. They are so negligent that they omit to 
plead the Statute of Limitations. Comment. 

9. Do you think that the Press should be admitted to a 
Summons for Directions ? 

10. A buys a ticket in the Irish Sweep in the name of a well- 
known anti-gambling Bishop. Discuss the legal position 
which would arise if the ticket won first prize. 

I.PC. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Children and Young Persons—Probation order made by 
juvenile court—Further offence after 17. 

A juvenile was placed on probation by a juvenile court and, as she 
lived in another area, a different juvenile court became the super- 
visory court. She has now become an adult and has been convicted 
as an adult, of a further offence committed whilst on probation. 

In order that she can be dealt with for the original offence, do you 
consider she should be brought before 

(a) The juvenile court which made the order; 

(6) the supervisory juvenile court; 

(c) the adult court for the area which made the order; or 

(d) the adult court for the area of the supervisory court? RONMOR. 

Answer. 

A juvenile court can still deal with a probationer although she has 
attained the age of 17 years during the probation period. See s. 48 (2) 
of the Children and Young Persons Act, 1933. 

She can accordingly be brought before either the juvenile court 
which made the probation order or the supervising (juvenile) court, in 
accordance with the provisions of s. 8 (3) of the Criminal Justice 
Act, 1948. 


ia Law—Larceny of racing pigeons—Appropriate 
charge. 

I have received a complaint that two valuable racing pigeons 
have been stolen from the nesting boxes, in a locked pen, of a 
pigeon fancier. These pigeons are each valued at £10. The 
pigeons have been traced to the possession of another man in the 
district and they have been identified by the loser as those stolen. 

There is some argument as to the charge to be preferred against 
this man and s. 2 of the Larceny Act, 1916, has been proposed. 
As that section only deals with the offence of larceny for which 
no punishment is laid down in that or any other Act, I fail to 
see how the charge would succeed in view of the provisions of 
s. 23 of the Larceny Act, 1861, which makes the stealing of 
pigeons an offence. 

Will you please advise me on the following: 

(i) The Act and section under which this charge should be pre- 
ferred; 

(ii) Can a charge under common law be preferred bearing in 
mind the decision of R. v. Cheafor (1851) 15 J.P. 801, if so, 

(iii) Can an alternative charge of receiving be also preferred 
under s. 33 of the Larceny Act, 1916, as the pigeons have only 
been found in the possession of the accused and there is little 
other evidence that he actually stole them ? 

F. ATLAS. 
Answer. 

Section 23 of the Larceny Act, 1861, makes it an offence to 
take any house dove or pigeon “under such circumstances as 
shall not amount to larceny at common law.” It was held in R. 
v. Brooks (1829) 4 C. & P. 131 that the taking of pigeons out of 
nesting boxes, and in R. v. Cheafor (1851) 15 J.P. 801 that the 
taking of doves out of a dovecote was a larceny. It follows, there- 
fore, that s. 23 of the Act of 1861 is not the appropriate charge 
in this case. Section 1 (3) of the Larceny Act, 1916, provides 
that everything which has value and is the property of any person 
shall be capable of being stolen. The definitions contained in s. 1 
of the Act of 1916 are to a large extent declaratory of the com- 
mon law (see R. v. Bryant [1955] 2 All E.R. 406 and [1956] 1 
All E.R. 340). The larceny of pigeons in the circumstances out- 
lined by our correspondent, seems to fall within s. 2 of the 
Larceny Act, 1916. 

We would answer the specific questions as follows: 

(i) Contrary to s. 2, Larceny Act, 1916 (or contrary to common 
law) see R. v. Bryart, supra. 

(ii) Yes. 

(iii) Yes, provided that the guidance laid down in R. v. Aves 
[1950] 2 All E.R. 330; 114 J.P. 402, is borne in mind. 


3.—Criminal Law—Wilful Damage—Criminal Justice Admin- 
istration Act, 1914, s. 14 (1)}—Damage to own property. 

We have been instructed by a tenant of a cottage to prosecute 
the woman who owns the cottage for wilful damage under the 
above section. 

The owner of the cottage makes visits at about six-monthly 
intervals travelling from London to Cornwall where she breaks a 


few windows of the cottage and then retreats back to London to 
plan her next attack. 

The police (who have been called on each occasion) have taken 
no action in the matter and a summons has now been issued by 
the tenant (who pays her rent regularly and is a good tenant), ~ 

The defendant has written several offensive postcards and 
letters threatening to break windows and do other damage if the 
tenant does not leave. She has consulted other solicitors who 
have advised her that the tenant is a protected tenant and she 
cannot obtain possession except on the usual grounds. 

The clerk of the court who will be dealing with the case has 
raised the point that as the defendant is the owner of the property, 
can she be found guilty of wilfully damaging her own property ? 

It appears to us that there are three answers and we shall be 
glad to know your views on the problem. 

In our view: 

1. The tenant is lawfully in occupation, and therefore the house 
is hers as far as the law relating to wilful damage by another is 
concerned. 

2. The statute refers to “ any property” and it would therefore 
seem possible for a person to be convicted of wilfully damaging 
his own premises following R. v. Parry (1900) 35 L.J.N. 456. 

3. The landlady cannot have a reasonable belief that she has 
a bona fide claim of right if the right is one which the law does 
not recognize: Gott v. Measures [1947] 2 All E.R. 611. 

HUSEL. 
Answer. 

There seems to be no direct authority on this point. It is 
dangerous to draw analogies from other branches of the law, but 
it is true that a man can be convicted of larceny of his own 
property (Rose v. Matt [1951] 1 All E.R. 361; {15 J.P. 122), 
at least where there has been some relaxation of ownership, ¢.g., 
by bailment. In R. v. Parry, supra, the owner of a mare was 
held to be rightly convicted of having wounded it when indicted 
under s. 40 of the Malicious Damage Act, 1861. We would say, 
with some hesitation, that a summons under s. 14 (1) of the 
Criminal Justice Administration Act, 1914, as appropriate in this 
case. We do not think the landlady can reasonably believe that 
she has a bona fide claim of right to break her tenant’s windows. 

We would respectfully suggest, in view of the repeated dam- 
age and the offensive postcards and threatening letters, that this 
is the type of case where a summons against the landlady to 
show cause why she should not be bound over to keep the peace 
is the most effective remedy. 


4.—Elections—Nominated candidate not qualified—Qualification 
obtained before day of election. 

At 120 J.P.N. 558 you expressed the opinion that r. 7 (2) of 
the local election rules (which deals with the qualification for 
election as a member of a local authority) would be satisfied if 
a candidate, not otherwise qualified, acquired a qualification by 
purchasing an estate between nomination and the poll (if any), 
or the day of his election if there is no poll. May I point out 
that consent to nomination must be given in writing not later 
than the last day for delivery of nomination papers, and that the 
person nominated is required to declare that he is qualified under 
s. 57 (a) (b) or (c) of the Local Government Act, 1933? Does 
your answer mean that, if he is not then qualified, he can declare 
a qualification which he will obtain, or expects to obtain, before 
polling day ? If so, what happens if he is disappointed in such 
an expectation ? 5 

VOR. 


Answer. 

Our answer at p. 558 last year was based on four propositions, 
viz. (i) that Parliament had laid down qualifications for “ being 
elected”; (ii) that being elected is a process which involves vot- 
ing in case of a contested election, and a declaration of election 
where there is no contest; (iii) that Parliament had spoken of 
“the day of election” as a point of time later than nomination 
(see s. 57 of the Representation of the People Act, 1948, and the 
time table in rule 1 of the local elections rules), and that in s. 59 
of the Local Government Act, 1933, certain disqualifications relate 
to the day of election; (iv) that the definition of “ election” in 
s. 25 of the Local Government Act, 1894, as including both 
nomination and the poll, was not repeated in the Act of 1933. 
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We were inclined to think that local election rule 7 (2), which 
was new law in s. 28 (2) of the Representation of the People 
Act, 1948, and did not occur in the Act of 1933, had to be read 
as authorizing a nominee to state the qualification which he 
would have on the day of election. It is to be noticed that this 
expression again occurs as fixing a point of time in rule 46. 

However, in Harford v. Linskey (1899) 83 J.P. 197, which was 
a decision upon disqualification, not upon qualification, Wright, J., 
said nomination for this purpose (our italics) was an essential part 
of the election, and that a disqualified person could only be 
nominated where his disqualification would necessarily cease 
before the day of election (in the narrower sense). An instance 
where a specified disqualification will necessarily cease before the 
day of election can be found in proviso (ii) (c) to s. 59 (1) of the 
Local Government Act, 1933, supposing the discharge from bank- 
ruptcy to have taken place (say) five years and one day before 
the day of election, and there is at least one case in which an 
absent qualification will necessarily cease to be absent before 
election, viz., infancy where the candidate reaches the age of 21 
between nomination and election. In this last-mentioned case we 
are not satisfied that our answer last year was mistaken. Upon 
reconsideration of that answer, we do not, however, think that 
the vesting of an estate under a contract, which was the form of 
qualification dealt with in that answer, can fall into the same 
category—the vendor might fail to complete, in which case the 
purchaser's electoral qualification would be defeated. On the 
whole, therefore, we feel obliged to agree with the suggestion in 
the present query that, if qualification (5) is relied on, it must 
exist before nomination. 


5.—Evidence—Hostile witness—Showing his former statement to 
the magistrates before he is cross-examined about it. 

I refer to R. v. Fraser, and R. v. Warren (1956) 40 Cr. App. R. 
160, and shall be glad to know what is the correct procedure to 
follow in the magistrates’ court. The point is that these cases 
state that the Judge should be shown the conflicting statements, 
but the Judge of course is not the person who has to bring in a 
verdict, the jury do that. In the magistrates’ court, the magis- 
trates themselves are both Judge and jury, and I am wondering 
therefore how this problem should be handled in a case before 
magistrates. M. JOHNIAN. 

Answer. 

The procedure in a magistrates’ court is the same. The mag- 
istrates must exercise the same judicial discretion as does a Judge 
in a higher court in deciding whether to allow the witness to be 
treated as a hostile witness. They would appreciate, or would be 
advised if necessary by the clerk, that the adoption of this pro- 
cedure does not give any evidential value to the former statement. 
That statement is used only as the basis for the cross-examination 
to discredit the witness so far as the evidence he is then seeking 
to give is concerned. 


6.—Highway—Recovery of cost of repair of damaged pavement. 

A pavement has been damaged by a heavily laden lorry being 
negligently driven on to it. A considerable number of flags have 
been broken. The pavement generally in this street, which is a 
good residential street, is comparatively new. There is no im- 
mediate danger to pedestrians as a result of the damage, which 
has not yet been repaired. 

It is stated in 16 Halsbury, 2nd edn., 365, that “an authority 
which in accordance with its duty incurs expense in abating a 
nuisance on a highway under its management sustains particular 
damage sufficient to support an action.” Having regard to the 
absence of immediate danger, I doubt whether it could be said 
that a nuisance exists in the present case. A satisfactory repair 
will involve the laying of new paving flags and will, therefore, be 
rather expensive. 

I should be glad to have your view as to whether it is possible 

(a) to take proceedings now—presumably in the county court 
—for the estimated cost of repair or, in the alternative, 

, (6) to recover the actual cost of repair when it has been carried 

u 


With regard to (a) it seems that the lorry owner could contend 
that the claim could not be sustained because the repair might 
in fact, never be carried out. 

With regard to (4) the owner could presumably claim a set-off 
for betterment if this could be shown, and he might further claim 
that, as there is no immediate danger, the work is done prema- 
turely and it is, therefore, unjust that he should be charged the 
full cost. He could probably point to other pavements which are 
in no better condition and which are still awaiting repair or re- 
placement. 

I have considered P.P. 4 at 111 J.P.N. 603, and also s. 149 of 
the Public Health Act, 1875, which, however, appears to deal 
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with payment of a penalty and not with compensation for 
damage. PASWAN. 
Answer. 

We assume for purposes of the answer that the owner of the 
lorry cannot set up a claim of right. 

(a) We do not think the council need rely on any actual danger. 
Their property has been damaged and has to be repaired, and an 
action will lie accordingly. The amount to be recovered will be 
a matter of evidence. 

(5) This might simplify proof of the amount, but we see no 
strong reason for waiting. 


7.—Magistrates—Jurisdiction and powers—Remanding after con- 
viction—No vacancy in detention centre at time of conviction. 

In a Home Office circular reference 956562/17, magistrates’ 
courts are enjoined to ascertain by telephone from a detention 
centre whether there is a vacancy before imposing a sentence of 
detention. It frequently happens that one is told that “ there is 
no vacancy now, but there will be on the blank day of blank.” 
Having regard to the terms of s. 14 (3) of the Magistrates’ Courts 
Act, 1952, I shall be glad of your valued opinion as to whether 
in such circumstances the court is justified in remanding the 
accused until the date of the vacancy, provided, of course, that 
it is not more than three weeks ahead. K.C.J.B. 

Answer. 

Until the court makes the order for detention in a detention 
centre we do not think that it can be said that they have finally 
determined the most suitable method of dealing with the defen- 
dant. It might well be that in the adjourned hearing some fresh 
fact could be brought to the notice of the court which would 
result in the case being otherwise dealt with. We think, therefore, 
that in such circumstances an adjournment under s. 14 (3) is 
justified, and this carries with it the power to remand, in custody 
or on bail, as the court thinks proper. 


8.—Magistrates—Practice and procedure—Arrears enforceable as 
bastardy arrears—Defendant ordered to pay X shillings per 
week to clear arrears—Failure to pay—Subsequent procedure 
and fees. 

AB appears before a magistrates’ court to answer a summons 
for arrears of payments due under an order made under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, for the maintenance of his wife and child. 

An order is made, pursuant to the Magistrates’ Courts Act, 
1952, s. 74 (1), that he pays the amount due by X shillings a 
week. 

Four weeks elapse and AB has paid nothing. 

What steps can be taken to enforce the order made under the 
Act of 1952, and what is the court fee payable for such order ? 

K.R.S.E. 
Answer. 

Unless when the defendant was before the court the court 
fixed a term of imprisonment in default and suspended the issue 
of the warrant under s. 65 (2) of the Magistrates’ Courts Act, 
1952, the defendant must again be brought before the court so 
that the court may proceed in accordance with s. 74 (6) of that 
Act. 

The appropriate document to be issued in such a case is the 
commitment warrant for which the fee is 2s. 


9.—Practice—Plea of guilty—Right of cross-examination of a 
witness. 

I have been informed that if a defendant pleads guilty to the 
charge against him he has no right of cross-examination should 
a witness be called to give evidence against him. I should be 
grateful for any information on this point. H. SIta. 

Answer. 

If a defendant has pleaded guilty, it is unusual for witnesses 
to be called to give evidence against him. Prosecuting counsel 
or solicitor outlines the facts of the case and usually calls a police 
officer to give details of the defendant’s character and ante- 
cedents. If the defendant challenges anything that is said by the 
Officer, i.e., a previous conviction, the officer should be sworn and 
should then give evidence of facts within his own knowledge. He 
can then be cross-examined by the defendant. 


10.—Private Street Works—Alteration of gas main—Liability of 
frontagers. 

My council has recently made up a private street under s. 150 of the 
Public Health Act, 1875, and will be serving apportionment notices 
on the frontagers. During the work of excavation, before the laying 
of the foundation for the street, it became necessary to take up an 
old gas main which lay too close to the surface and replace it by a 
new gas main under the pavement. This work of replacement was 
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carried out by the gas board under s. 22 of the Public Utilities Street 
Works Act, 1950, and a payment is due to the board from the council 
in respect thereof (subject to s. 23 (a) of the Act of 1950), the old main 
having been in the street over twenty years. May I have your opinion 
as to whether the amount of the payment to the gas board may be 
included in the apportionment, as part of the expenses incurred in 
executing the private street works, and recovered from the frontagers ? 
Pony. 
Answer. 

No, in our opinion; see Re Jestys Avenue, Broadway, Weymouth 
{1940} 2 All E.R. 632; 104 J.P. 279. The Act of 1950 does not affect 

the liability of the frontagers in this matter. 


11.—Probation—Order made by quarter sessions—Subsequent conviction 
by magistrates’ court—Procedure for dealing with offender for 
further offence. 

A 17 year old person was convicted of an offence before a magis- 
trates’ court and committed to the appeal committee of the quarter 
sessions for the county for borstal sentence under the provisions of 
s. 20 of the Criminal Justice Act, 1948. The committee placed the 
person on probation for 12 months. 

The probation period has now expired but before its expiry the 
person was convicted of a further offence by a magistrates’ court, and 
he is now serving a term of imprisonment which was imposed upon 
him in respect of such offence. 

Section 80 (5) of the Criminal Justice Act, 1948, provides that 
where a probation order is made on appeal the court from which the 
appeal was brought is deemed to have made the order, and would 
therefore deal with a breach thereof. In the present case, however, 
the appeal committee was not exercising its appellate jurisdiction when 
it made the probation order, and would prima facie appear to be the 
court to deal with the breach of probation. 

The appeal committee’s powers, however, are limited to those 
given to it by statute, and I am in doubt whether the breach of proba- 
tion can be dealt with by the committee. I shall be glad to have your 
views as to which court should deal with the matter. FERNA. 

Answer. 

Section 80 (5) of the Criminal Justice Act, 1948, has no application 
since the probation order was not made on appeal. The magistrates’ 
court which subsequently convicted the defendant had power to 
commit him in custody or on bail to the court by which the order was 
made. (See s. 8 (4) of the Criminal Justice Act, 1948). Apparently 
this was not done, and consequently the procedure contained in s. 8 (1) 
and (2) of that Act must be followed. It appears that s. 8 (2) (c) would 
certainly apply, and possibly s. 8 (2) (e), if a magistrates’ court was 
the supervising court under the order. The appeal committee would 
have all the powers it had when the offender was first before it. 


12.—Road Traffic Acts— Disqualification—Appeal—Application to sus- 
pend disqualification—Must the matter be heard in open court? 

A was summoned to appear at a county magistrates’ court on 
July 16, 1956 on information charging him with driving a motor van 
without due care and attention. He completed a form served with the 
summons in which he stated he would plead guilty to the charge and 
asked to be excused attendance at the court. A had no previous 
conviction for any motoring offence and regarded the circumstances 
of the offence with which he was charged as an error of judgment of 
a trivial nature. On the day following the hearing he received a 
notification from the magistrates’ clerk informing him that he had been 
fined £20 and costs and disqualified from driving a motor vehicle for 
one month. He at once lodged an appeal on the ground that the 
sentence was too severe and asked the magistrates’ clerk what steps, 
if any, were necessary to enable him to drive a motor vehicle pending 
the hearing of the appeal. He received a letter from the magistrates’ 
clerk stating that he would render himself liable to heavy penalties if 
he drove a motor vehicle during the period of disqualification unless 
he appeared before the magistrates and made application for a sus- 
pension of the disqualification. The letter also explained that the next 
Ordinary sitting of the court would not take place until August 30, 
when of course he would have completed the period of disqualification 
and an application could only be heard at a special sitting of the court. 
A then asked the magistrates’ clerk if a special sitting of the court 
could be convened to hear his application for suspension of disqualifi- 
cation but was informed by the clerk that he had consulted the chair- 
man of the court who had refused to hold a special sitting to hear such 
an application. 

Was the chairman of the magistrates’ court exercising his authority 
in a proper and judicial manner in refusing to hold a specia! sitting of 
the court to hear an application for suspension of the disqualification 
of licence pending the hearing of the appeal? KINCO. 

Answer. 

The defendant had a right to ask that the disqualification be sus- 
pended pending the hearing of the appeal and we feel that a court 
should avoid acting in a way which deprives him of the opportunity 
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to exercise that right. We do not know, of course, what reasons the 
court had for the action it took. 

_ In our view there was no need to summon a special court. There 
is no requirement in s. 98, Magistrates’ Courts Act, 1952, that this 
application should be made in open court, and having regard to s. 124 
of the Act the matter could be decided by any justice acting for the 
same petty sessions area as the court which disqualified the defendant. 
It is by virtue of this section that one justice can hear and decide 
similarly an application under s. 89 of the Act of 1952 for bail pending 


appeal. 


13.—Road Traffic—Revocation of driving licence—Procedure. 

A has a current driving licence, and information has reached the 
county council as licensing authority suggesting that A’s licence should 
be revoked for the following reasons:— 

1. It appears to the informant that A’s eyesight is defective because 
from observation he does not appear to see traffic until it is quite 
near to him; 

2. That quite recently he has had some accidents to his car by 
colliding with property and a telegraph post; 

3. That again from observation in giving change to customers he 
appears to have difficulty in identifying coins. 

Defective eyesight, it seems, is a physical disability within the 
meaning of the Act of 1930 and the Motor Vehicles (Driving Licences) 
Regulations, 1950. (S.I. 333 of 1950). 

know of no section in the Act or in the Regulations which lays 
down the procedure for requiring A to be tested during the currency 
of his licence to see whether: 

(a) he can read at a distance of 25 yds. in good daylight (with 
glasses, if worn) letters and figures of the same size and arrangement as 
identification marks on motor vehicles; and 

(5) whether his eyesight is so defective as to be likely to cause the 
driving by him of a motor vehicle to be a source of danger to the public, 

I have in mind that possibly the licensing authority should teil him 
that they have considered reports which lead them to believe that they 
ought to revoke his licence either on the grounds (a) and/or (4) above 
and ask him, before the licensing authority considered further the 
question of revocation of his licence, if he will be prepared to be 
examined by a doctor or ophthalmic surgeon. 

You may have considered cases of this nature in the past, and your 
opinion on this suggested method of dealing with this case will be 
appreciated. INTO. 

Answer. 

Defective eyesight is a physical disability within the meaning of s. 5 
of the Road Traffic Act, 1930, and the Motor Vehicles (Driving 
Licences) Regulations, 1950. 

Under s. 5 (4) the local authority may, following the procedure 
there laid down, revoke the licence if they are satisfied “* on inquiry 
into the matter” that the licence holder “ is suffering from a disease 
or physical disability likely to cause the driving by him . . . to bea 
source of danger to the public.” To do as our correspondent suggests 
seems to us to be a reasonable way of persuing their inquiries. 

We dealt with a similar question in P.P. 11, at 112 J.P.N. 111, and 
our correspondent might find that helpful. 


14.—Road Traffic—Road Vehicles Lighting (Standing Vehicles) (Ex- 
emption) (General) Regulations, 1956—Consent of Chief Officer 
of Police. 

1. What is the procedure by which a chief officer of police gives his 
consent to vehicles being exempted from showing lights when standing 
in a parking place or hackney carriage stand on a road to which the 
Road Vehicles Lighting (Standing Vehicles) (Exemption) (General) 
Regulations, 1956, apply ? 

Regulation 6 of the above Regulations says that a vehicle shall be 
exempted from showing lights if the parking place or stand has been 
specified in a written consent by the chief cfficer of police. Under 
what authority is it possible for a chief officer of police to give his — 
consent? (Under reg. 28 (1) of the 1954 Regulations, the chief officer — 
of police was given specific power to give written consents.) 

2. Under the same Regulations, there is occasional reference to 
vehicles “standing or parked.”” What is the difference be’ 

“ standing” and “ parked ’’? L.B.ER. 


Answer. 

1. No procedure is laid down. All that is necessary is that the 
chief officer of police should give a written consent. 

It is implicit in the Regulations that the chief officer of police has 
power to give written consents. The wording of reg. 4 (e) and 
referring to written consents imply the power to give them. 

2. The Explanatory Note attached to the Regulations treats 
“ standing ” and “ parked ” as synonymous terms. The Regulations 
speak of “ parking of vehicles or as a stand for hackney carriages | 
(reg. 4 (1)) and “ parking place or stand for hackney carriages 
(reg. 6). It seems that “ standing ” is the word applicable to hackney 
carriages and “‘ parked ” the word applicable to other vehicles. 








